
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by 



Google 




f 



Digitized by 



Google 



vi"^ .-v'"" 






Digitized by 



Google 



Digitized by 



Google 



Digitized by viiOOQlC ■■ 




r 



t V •. ^-A- 



■^ 



Digitized by 



Google 



/..-' 



.^^ 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 






Digitized by VjOOQIC 



) 



16 



) 



PI; FLIC 




ft 




n>sft 



Digitized by 



Google 



16 Victorise. Appendix (Z.Z.) ^ 



\op) PAPERS 



RELATIVB TO THE 



Settlement of the Disputed Soundaries between 
the Provinces of Canada and New Brunswick. 



No. I. 

(No. 607.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine, 

Downing Ste££t, June 27^ 1850. 

My Lordy^-^I have now to acknowledge your Despatch, No. 159, of 9th Maroh 
last, ifidoaiog the copy of a Minute oi your Executive Council, and of a report by 
the Gommidsioner of Crown Lands^ impugning, on Boiiie {>oint89 the conclusions 
arrived at by the Commission appointed by Her M^jesty^ to investigate and report 
upon the respective claims of Caaada and New Brunswick to the tenitoty ceded to 
Great Britain by the Treaty of Washington* 

It is of great importance that thie long-standing dispute should be finally settled ; 
and if there is no prospect of agreement between the two Provinces on the subject. 
Her Majesty's (rOTemment must necessarily take on themselves the tadc of 
arranging it, unless the decinon of a Court of Justice could be obtained. 

This last course, however, appears unsuit^ to the case. The question, in a legal 
point of view, seems to turn on the words of the Quebec Act of 1774. But a 
tribunal could scarcely pronounce a decision which should define the whole Ene of 
separation between the Provinces. And, even if it could do so, it could only inter- 
pret and foUow the letter of the Act, and not adopt any line of compromise which 
might be most advanti^geous to both parties. 

It appears to me, therefore, that the matter can only be finally disposed of by 
Parliamentary enactm^t, explaining, or if necessary, modifying the language of thie 
Quebec Act. It would be inipossiUe, in the present Session, to introduce and 
carry through Parliament a Bill of this importance. And there appears to be 
room, in the interval which must thus elapse, for a settlement which I rixrald 
consider as by far the most desirable, namely, by mutual agreement. 

I therefore propose that, unless the terms of such an agreement can be settled by 
some more expeditions means, the following course should be adopted : — That your 
Lordship and the Lieutenant Governor of New Brunswick, with the advice of yonr 
Executive Council, should each name an Arbitrator on behalf of your respective 
Provinces to meet at Quebec, or at any other place which may be preferred by 
both parties. That the arbitrators should name an umpire. That, if, within a 
specified timie, they could not agree on an umpire, you (or the Lieutenant Gover- 
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nor of New Brunswick, if the arbitration were held in his Province) should forth- 
y/iih notify this to me : on receiving which notification. Her Majesty^s Government 
would themselves name an umpire. . That the arbitrators and umpire should pro- 
ceed to consider the question, having before them the report oi Her Majesty's 
Commission, and all other documents with which the governments of the respective 
Provinces might think proper to fiirnbh them ; but not being authorized to examine 
the ground itself. For although I perceive that on some points the topographiod 
accuracy of the Report, No. 1, of Major Bobinson and Captain Henderson, is 
impugned by the Surveyor General of Canada, I do not think these alleged errors 
appear to be of sufficient impbrtance (especially when it is considered how many 
other existing reports and surveys may be referred to by wa^ of evidence) to justify 
the ffreat exjyense and delay which such a further investigation would demand ; nor 
would such investigation add much to the prospect of a satisfactory solution of 
questions which are much more of inference Uian of fact That the arbitrators and 
umpire should be directed to report to Her Majesty's Government, and in that 
report to point out the line which they consider the most convenient and most 
equitable, without being tied to the mere interpretation of the law as it stands. And 
on receiving such report, whether unanimously adopted or by a majority. Her 
Majesty's Government would proceed to introduce into Parliament a Bill to carry 
it into effect. But, if, within a specified time, the parties could not agree, then 
Her Minesty's Government would take on themselves the decision of the question 
by introducing a Bill based on the terms of the conventional arrangement recom^ 
mended in ^e Beport of the Commission of 20th July, 1848. 

The times which I suggest for the various stages of this transaction are: — That 
the arbitrators should hold their first meeting on or before November 1st: That 
if they did not asree on the selection of an umpire by November 8th, that duty 
should then devdve on Her Majesty's Government ; and that the report should be 
drawn, and ready for submission to Her Majesty's Gt>vemment, by February 1st. 
But I name these dates only for the convenience of affording you a basis (at nego- 
tiation, being willing to admit of any modification of them to which your Lordship 
and Sir Edmund Head may jointly agree. 

As the ultimate proceeding must necessarily be by Act of Parliament, it does not 
appear to me that any legal rormalities are necessary to give validity to the proceed- 
ings of Ithe referees, which will be in the nature of a voluntary arbitration only. 
They might be appointed merely by the Minute of the Governor and Executive 
Council, and their report merely drawn up in the ordinary form of a memorial. And 
as what I proposed is an arrangement based on existing data, and not a fresh in<]|uu7, 
there appears to be no occasion fi)r investing them with the power of examining 
witnesses on oath. 

I have instructed Sir Edmund Head (to whom I have communicated a copy of 
this Despatch,) to correspond directly with yourself on the subject of it, and to ar- 
range with you any further points of detail which may present themselves, unless 
matters should arise rendering a further reference to myself necessary ; which, if my 
proposal is adopted, I hope may be avoided ; and I have further authorized him to 
proceed to Toronto for the purpose of personally conferring with vour Lordship on 
this subject, if that course snould appear to yourself and to him likely to lead to an 
adjustment of the question between the two Provinces. 

I have, &C., 

(Signed,) GREY. 
The Earl of Elgin and Eincaiidine, 
&C. &c. &a 
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No. 2. 

(No. 215.) 

Copy of a Despatch from the Earl of Elgin and Kincardine to Earl Grey. 

Government House, 

Toronto, October 10, 1850. 
(Answered Ist November, 1850, No. 525.) 
My Lord, — I have the honor to enclose herewith, for your Lordship's informa- 
tion, the copy of a Minute of the Executive Council of this Province, stating the 
conditions under which it appears to the Council that the question of disputed 
boundary between Canada and New Brunswick may be submitted to arbitration, 
with a reasonable prospect of a decision bein^ arrived at which shall be equitable 
and satisfactory to the people of both Provinces. The course suggested in this 
Minute is adopted in pursuance of the recommendation contained in your Lordsship's 
Despatch, No. 507, of 27th of June, and on a Minute of the Executive Council of 
New Brunswick, the copy of which I likewise enclose. 

2. In accordance with the permission granted to me by your Lordship in the 
Despatch above referred to, I requested the Lieutenant Governor of New Bruns- 
wick to visit me here, for the purpose of conferring with me on this important 
subject. I enclose the copy of a communication addressed to me by Sir Edmund 
Head, expressing his approval of the terms of the Minute of Council of Canada 
herewith transmitted. I beg, at the same time, to acknowledge the valuable assis- 
tance which I received from that officer in maturing the necessary arrangements for 
the settlement of these long-pending questions. 

I have, &c., 
(Signed,) ELGIN and KINCARDINE. 
The Bight Honorable Earl Grey, 

&C. &C. &C. 



-v\ 



Enclosure 1, in No. 2. 

Extract from a Report of the Committee of the Executive Council, dated Sep- 
tember 30, 1850; approved by His Excellency the Governor General. 

The Committee of Council have had under consideration, upon Your Excellency's 
reference, the Despatch of Her Majesty's Secretary of State for the Colonies, dated 
the 27th day of June last, concerning the question of the disputed Territory be- 
tween Canada and New Brunswick ; also, a copy of a Minute of the Executive 
Government of the latter Province, dated the 5th day of September, instant, on the 
same subject. 

It is proposed in the Despatch of the Colonial Secretary, that the matter in dis- 
pute be referred to arbitrators, who should be directed to report to Her Majesty's 
Government, that Your Excellency and the Lieutenant Governor of New Brunswick 
should each name an arbitrator on behalf of the respective Provinces, and these two 
arbitrators should name an umpire. 

As it is very desirable that this important question be finally settled, and as the 
object of an arbitration is to afford Her Majesty's Government more efficient meana 
to effect such a final settlement of the respective claims of the two Provinces, the 
Committee of Council are of opinion that, under the circumstances of the case^ it is 
advisable that the proposition to refer the matter to an arbitration should be i^reed 
to. As to the terms of such an agreement, the Committee having duly considered 
the suggestions offered in the Despatch of the Colonial Secretary, as well at thoM 
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made by the Government of New Bmnswiok, would reapectfully recommend the 
following: — 

1st. A new survey of the ground may be dispensed with^ all other points being 
agreed upon, as hereinafter proposed. 

2nd. It is fully understood that, in considering the question referred to them, all 
facts, titles, and documents, which may be submitted by either of the parties, shall 
be taken into consideration by the arbitrators, whether existing or bearing date be- 
fore or after 1 763, leaving it to such arbitrators to determine the value which at- 
taches to each class of proofs. 

3rd. Neither Province shall be represented by Counsel before ^he arbitrators. 

4ih. The arbitration shall be held in London, and the arbitrators selected in the 
mother Country. 

5th. Three arbitrators shall be appointed ; one by the Governor Greneral of British 
North America, and one by the Lieutenant Governor of New Brunswick, neither 
of whom shall be Member of the Imperial Parliament; the third arbitrator to be 
some Member of the Judicial Committee of the Privy Council, or some Barrister (^ 
•eminence and high standing at the English Bar, to. be agreed upon by the arbitra- 
trators named on behalf of the Provinces ; and in case the latter are unable to agree, 
they are to repbrt the fact of such disagreement to Her Majesty's Secretary of 
State for the Colonies, and thereupon the third arbitrator shall be appointed by Her 
Majesty's Government. The award to be made by the three arbitrators, or by any 
two of them. 

6th. The arbitratore to be notified of their appointment through the Colonial 
Office. 

7th. When the airbitrators have been appointed, and shall be ready to go into the 
arbitration, notice to be given to Her Majesty's Secretaiy of State for the Colo- 
nies when the statements and evidence of the respective Provinces are to be trans- 
mitted to them by him ; all further statements with references to any published 
Pamphlets, or other works on the subject intended by the respective parties, to be 
laid before the arbitrators to be transmitted by them respectively, both to the Co- 
lonial Secretary and the sister Province, on or before the 15th day of Novembw 
next; it being, however, fully understood that this stipulation is not to preclude the 
arbitrators fix)m consulting any published Pamphlets, or other works which they 
may themselves find in the course of their investigations, nor from examining any 
documents that they may obtain access to through the Imperial Government^ though 
not transmitted or referred to by the respective parties, or either of them. 

8th. The net proceeds of the funds in the hands of both Governments arising 
from the disputed Territory, to be applied: — 

Iflt. To defray the expenses of the arbitration. 

2nd. To defray the necessary expenses of running the line as settled. In 
case sudi firnds should prove insufficient, the expenses to be borne equally by 
the respective Governments. 

drd. And the balance of such funds to the improvement of the land and 
water communication between the Great Falls of the St John and the St. 
Lawrence. 

9th. The remuneration of the arbitrators to be fixed by the Colonial Secretary. 

10th. The arbitrators shall report within three months from the first of January 
next, unless on the application of the arbitrators, or any two of them, the time shaU 
be extended by Her Majesty's Government 
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It is farther respectfully recommended^ that this Minute^ if approred bj Your 
ExcelletiCTf be communicated to the Govemment of New Brunswick, for their con- 
currence in the same. 

Certified. 

(Signed,) J. JOSEPH, C.E.C. 

The Honorable Colonel Bruce, 

Government Secretary. 



Enclosure 2, in No. 2. 

In Council, September 5, 1850. 
Present : — His Excellency the Lieutenant Governor, &c., &c., &o. 

Read a Despatch from Earl Grey, dated the 27th June, together with a corres-^ 
pondence between His Excellency, the Governor General, and t)ie Lieutenant 
Governor of this Province, with reference to the Boundary ; whereupon — 

Resolved, That the Attorney General be requested to meet His Excellency the 
Lieutenant Governor, at Toronto, for the purpose of conferring with the Governor 
General. 

Further resolved, That in the opinbn of this Board, as the arbitrators and 
umpires to be named, as suggested, by Earl Grey, would have to report to Her Ma- 
jesty's Government, it will save time and secure greater confidence in their impar- 
tiality, if such arbitrators and umpire be appointed in England rather than in the 
Colonies. The evidence being wholly documentary, there can be no difficulty in 
the decision of the question in London. 

That this Board will nominate any person as arbitrator on the part of New, 
Brunswick whom the Lieutenant Governor and the Attorney General may select ; 
but they wish, if possible, that the umpire selected by the arbitrators should be a 
Member of the Judicial Committee of Her Majesty's Privy Council, or some Bar- 
rister of eminence and high standing at the English Bar. The Council, thinly 
moreover, that both the arbitrators, or neither, should be in the Imperial Parlia- 
ment. 

The Council are also of opinion that it would be expedient, with the consent of 
the Canadian Govemment, to appropriate the nett proceeds of the funds in the 
hands of both Governments arising from the disputed Territory in the following 
manner : — 

1. To defray the necessary expense of running the line. 

2. To the improvement of the road, or water communication, between the. 
Grand Falls of the St. John and the Riviere du Loup. 

It is also considered important, that the arbitrators and umpire should, if possible, 
report in London, before the last day of December, in the present year, and that 
the intention of Her Majesty's Govemment to introduce a Bill into the Imperial 
Parliament, for the purpose of settling a particular line of Boundary, should be ap- 
nounced officially to the Lieutenant Governor of this Province before the first day 
ofFebraary, 1861. 

Finally, the Council are most desirous that the matter should be brought to a 
speedy and amicable termination; and therefore, in expressing these opinions, 
they do not intend to make such conditions indiBpensable, or to fetter the discretion 
which the Lieutenant Governor, acting with the advice of the Attorney General^ 
may see fit to ez^dae when at Toronto, with a view to an immediate settlement. 
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Placed In tfae hands of His Excellency the Governor General, September 27, 1850. 

(Signed,) EDMUND *HEAD. 



Enclosure 3, in No. 2. 

Government Houss, 

Toronto, October 1, 1850. 
Sir, — With reference to the conference which I had yesterday with Your Excel^^ 
lency, on the subject of the arbitration proposed by Earl Grey, for the settlement 
of the question of Boundary between the Provinces of Canada and New Brunswick, 
I have the honour to transmit herewith the copy of a Minute of the Executive 
Council of this Province, which will, I trust, be satisfactory to you. 

I have, &c., 
(Signed,) ELGIN and KINCARDINE, 

His Excellency 
Lieutenant Governor Sir Edmund Head, Bart., 
&a, &c., &c. 



Enclosure 4, in No. 2. 

Toronto, October 1, 1850. 
My Lord, — I have the honor to acknowledge your Lordship's letter of this day, 
with its enclosure. 

Acting on behalf of the Government of New Brunswick, I beg to express my as- 
sent to the terms laid down in the Minute of Council transmitted by your Excel- 
lency. 

I have, &c., 

(Signed,) EDMUND HEAD. 

His Excellency the Governor General, 
&C. &C. &c. 



No. 3. 

(No. 60.) 

Extract of a Despatch from Lieutenant Governor Sir Edmund Head, 
Baronet, to Earl Grey, dated Government House, Fredericton, New 
Brunswick, October 24, 1850- 

(Received November 1], 1850.) 

1. I have the honor to inform your Lordship that, after communicating with His 
Excellency the Governor General, on the 5th of September last, I laid your Des- 
patch of tfune 27, with reference to the Canadian boundary, before my Executive 
Council 

2. A Minute of Council was then approved by me, of which a copy is enclosed. 
In pursuance of that minute, and of your Lordship's instructions, I proceeded to 

Canada^ and on the 25th of September I met His Excellency the Earl of Elgin at 
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Toronto. The Honorable Mr. Wilmot, as a member of my Executive Council, 
was also there by appointment. 

3. After some conversation with Lord Elgin, a copy of the minute of my Coun- 
cil of September 5, was placed in the hands of his Excellency's advisers, and on 
three several days a coni'erence took place between myself and the Governor Gene- 
ral, in the presence. of his Executive Council and of Mr. Wilmot. 

4. The result of these conferences was, that we agreed to certain terms as the 
basis of an arbitration to be conducted in London, as beftg better calculated to se- 
cure confidence in the impartiality of the arbitrators, and less delay in reporting to 
Her Majesty's Government, than any arbitration in the Colonies could be. These 
terms will have been transmitted to your Lordship by the Earl of Elgin, as being 
in the form of a minute of the Canadian Council. It is, however, perhaps neces- 
sary that I should attach a copy of them to this Despatch^ and I have accordingly 
done so. 

5. The Governor General then formally communicated the minute to me, and I, 
as on behalf of New Brunswick, signified my concurrence in it 

I trust your Lordship will approve of the precautions taken to ensure fairness and 
impartiality without unnecessary delay, and that you will see the expediency of our 
proposal of applying the balance of the disputed territory funds (if any) to improv- 
ing the communications between the Provinces. 

6. My Council met again yesterday, October 23, and I then approved a minute 
recognizing the steps taken by myself on behalf of this Province, and nominating 
two persons as arbitrators. Two are named in order that if one refuse the office, 
the other may be applied to, and no delay may arise. 

These persons are gentlemen conversant with questions of English and interna- 
tional law, and either of them would be fully competent to form a fair and impartial 
judgment on the questions at issue. 

7. I have to request, therefore, that your Lordship will cause application to be 
made to Dr. Travers Twiss in the first place, and should he decline tne office, then 
to Dr. Robert Phillimore. It will be seen that by the Canadian minute (9th clause) 
the remuneration of the arbitrators is to be fixed by your Lordship. I assume that 
the arbitrators will have access to all documents and papers relating to this subject 
at present in the Colonial office, and it does not, therefore, seem probable that any 
additional information will be required from hence. The arguments on behalf of 
New Brunswick are pointed out pretty clearly in our minutes of Council, and in 
the Commissioners' Report. Should any fresh information present itself, it will be 
sent by me within the time prescribed by the Canadian minute, subject, of course, 
to the exceptional proviso in the seventh clause of such minute. 

8. As the arbitrators will have reported before the end of March, I should hope 
that nothing will prevent the Act for the settlement of the question passing in the 
next session of the Imperial Parliament — an object of great importance to this co- 
lony. 



Enclosure 1, in No. 3. 

Extract from a Report of a Committee of the Honorable the Executive Council, 
on matters of State, dated 30th September, 1850, approved by His Excel- 
lency the Governor General in Council on the same day. 
The Committee of Council have had under consideration, upon Your Excellency's 
reference, the Despatch of Her Majesty's Secretary of State for the Colonies, dated 
the 27th day of June last, concerning the question ofthe disputed territory between 
Canada and Now Bnmswick ; also a copy of a minute of the Executive Govem- 
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' ment of the latter province, dated the 6th day of September instant, on the 
subject 

It. is proposed in the Despatch of the Colonial Secretary, that the matter in dis- 
pute be referred to arbitrators, who should be directed to report to Her Majesty's 
Government ; that Your Excellency and the Lieutenant Governor of New Brunswick 
should each name an arbitrator on behalf of the respective Provinces ; and these two 
arbitrators should name an umpire. 

As it is very desirable tRat this important question be finally settled, and as the 
object of an arbitration is to afford Her Majesty's Government more sufficient means 
to effect such a final settlement of the respective claims of the two Provinces, the 
Committee of Council are of opinion that, under the circumstances of the case, it is 
advisable that the proposition to refer the matter to an arbitration should be agreed 
to. As to the terms of such an agreement, the Committee having fully considered 
the suggestions offered in the Despatch of the Colonial Secretary, as well as those 
made by the Government of New Brunswick, would respectfully recommend the 
following: — * 

1st. A new survey of the ground maybe dispensed with, all other points being 
agreed upon, as hereinafter proposed. 

2nd. It is Ailly understood that in considering the question referred to them, all 
facts, iitleS) and aocuments which may be submitted by either of the parties shall be 
taken into consideration by the arbitrators, whether existing or beanng date before 
or after 1763, leaving it to such arbitrators to determine the value which attaches 
to each class of proofs. 

3rd. Neither Province shall be represented by Counsel before the arbitrators. 

4th. The arbitration shall be held in London, and the arbitrators selected in the 
mother-country. 

5th. Three arbitrators shall be appointed, one by the Governor General of Bri- 
tish North America, and one by the Lieutenant Governor of New Brunswick, nei- 
ther of whom shall be members of the Imperial Parliament ; the third arbitrator to 
be some member of the Judicial Committee of the Privy Council, or some barrister 
of eminence and high standing at the English bar, to be agreed upon by the arbi- 
trators named on behalf of the Provinces ; and in case the latter are unable to 
agree, they are to report the fact of such disagreement to Her Majesty's Secretary 
of State for the Colonies, and thereupon the third arbitrator shall be appointed by 
Her Majesty's Government. The award to be made by the three arbitrators, or by 
any two of uiem. 

6th. The arbitrators to be notified of their appointment through the Colonial 
Office. 

7th. When the arbitrators have been appointed, and shall be ready to go into the 
arbitration, notice to be given to Her Majesty's Secretary of State for the Colonies, 
when the statements and evidence of the respective Provinces are to be transmitted 
to them by him. All further statements with references to any published pam- 
phlets or other works on the subject, intended by the respective parties to be laid 
before the arbitrators, to be transmitted by them respectively, both to the Colonial 
Secretary and to the sister Province, on or before the 15th day of November next; 
it being, however, fully understood that this stipulation is not to preclude the arbi- 
trators from consulting any published pamphlets, or other works, which they may 
themselves find in the course of their investigations, nor from examining any docu- 
ments that they may obtain access to through the Imperial Government, thoi^h 
not transmittea or referred to by the respective parties or either of them. 

8th. The net proceeds of the funds in the hands of both Governments arising 
from the disputed territory to be applied, 
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Ist To defray the expenses o( the arbitration. 

2nd* To defray the necessary expenses of running the line as settled. In case 
snch ftinds should prove insufficient, the expenses to be borne equally by the 
respective Governments. 
3rd. And the balance of such funds to the improvement of the land and water 
communication between the Great Falls of the St. John and the St 
Lawrence. 
9lh. The remuneration of the arbitrators to be fixed by the Colonial Secretary. 
10th. The arbitrators shall report within three months from the 1st of January 
next, unless, on the application of the arbitrators, or any two of them, the time shau 
be extended by Her Majesty's Government 

It is further respectfully recommended that this minute, if approved by Your Ex- 
cellency, be communicated to the Government of New Brunswick for their concur- 
rence in the same. 

Certified. 

(Signed,) J. JOSEPH, C.E.C- 



Enclosure 2, in No. 3. 

In Council,— October 23, 1850. 

Present: — Hb Excellency the Lieutenant Governor, &c. &c. Ac 

His Excellencv the Lieutenant Governor laid before the Council a copy of a 

Beport approved in the Executive Council of Canada, by His Excellency the 

Governor General on the 30th of September last, together with a correspondence 

between himself and the Governor General on the sui^'ect of such minute. 

The Lieutenant Governor and Council now express their approval of the terms 
agreed on in such minute and correspondence with reference to the arbitration on the 
1]oundary, and hereby nominate one of the foUowmg persons as arbitrator on the 
part of New Brunswick: — 

TRAVERS TWISS, D.C.L 
Or if he declines to undertake it, then — 

ROBERT PHILLIMORE, D.C.L. 



No. 4 

(No. 226.) 

Copy of a Despatch from Governor General the Earl of Elgin and 

Kincardine to Earl Grey. 

(Received November 18, 1850.)— (Answered November 29, 1860, No. 585.) 

Government House, 

Toronto, October 31, 1850. 

^ My Lord, — Li pursuance of the Minute of the Executive Couucil of this Pro- 

' Tince, which was concurred in by His Excellencv Sir Edmund Head on behalf of the 

Government of New Brunswics, and a copy of which I forwarded to your Lordship 

in my DeM>9(oh, Na 215, of the 10th instant, I have now the honour to transmit 

lierewUh toe copy of a further Minute <tf Council^ covenog a r^K»rt of the Commis- 
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eioner of Crown Lands and sundry documents on the subject of the disputed terri- 
tory between Canada and New Brunswick. 

2. I beg that your Lordship will cause the several documents enumerated in the 
Schedule, which accompanies this Despatch, to be laid before the gentlemen who 
may be appointed to arbitrate on this important case ; and that you will have the 
goodness to request Thomas Falconer, Esquire, Barrister, to act as arbitrator on 
behalf of this Province. 

I have, &c, 

(Signed,) ELGIN and KINCARDINE. 

The Right Honorable Earl Grey, 
&c &C. &c. 



Enclosure 1, in No. 4. 

ExTBACT fit)m a Report of a Committee of the Honorable the Executive Council 

on Matters of State, dated the 31st October, 1850, approved by His Excellency 

the Governor General in Council on the same day. 

The Committee of Council have had under consideration, upon Your Excellency's 
reference, the Report of the Honorable the Commissioner of Crown Lands, dated 
the 30th October instant, on the subject of the disputed territory between this 
Province and New Brunswick, together with the several Reports of the said Com- 
missioner on the same subject, and respectively dated the 10th and 27th March last, 
and the 7th October instant. 

The Committee concur in the said Reports, and respectfully recommend that the 
same be approved by Your Excellency. 

And in conformity with a former Minute of Council, dated the 30th September 
last, the Committee respectfully recommend that copies of the said several Reports, 
and Appendices, and Schedules thereunto annexed, as well as a copy of this 
Minute, should it meet with Your Excellency's approbation, be transmitted, in due 
time, both to Her Majesty's Secretary of State for the Colonies and Hb Excellency 
the Lieutenant Governor of New Brunswick. 

The Committee further respectfully recommend, as a gentleman in whom every 
confidence can be placed for the performance of such important duty, Thomas 
Falconer, Esquire, of the English Bar, to act as arbitrator in this matter on behalf 
of this Province, and that, an compliance with the Minute of Council above referred 
to, he be requested, through the Colonial Office, to accept of the appointment 

(Certified.) J. JOSEPH, C.E.C. 
The Honorable Colonel Bruce, 

Government Secretary. 



Enclosure 2, in No. 4. 

Cnovra Lands Department, 

Toronto, March 27, 1860. 
In obedience to His Excellency the Governor General's Order of Reference, dated 
15th March, transmitting copy of a Despatch from the Bieht Honorable the 
Secretary of State for the Colonies, and enclosing a Despatch from the Lieutenant 
Governor of New Brunswick, on the subject of a Beport of the Executive Council 
of New Brunswick relative to a certain Act of the legislature of that Province to 
divide the county of Carleton, a copy of which Beport is therewith acoompaDying^ 
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the nndersigned has the honor to lay bafore His Excellency in Council, the following 
remarks in reference to certain parts of the Report of Council of New Brunswick, 
in connection with the question of boundary pending between that Province and 
Canada, requesting leave to premise that the delay of about eighteen months that has 
taken place since the receipt of the Despatch of the Secretary of State, dated 26th 
August, 1848, transmitting the Beport of the Commissioners, or about ten months 
since the receipt of the Despatch of the Secretary of State, transmitting tracings of 
the maps referred to in that Report, without Her Majesty's Government being in 
possession of the decision of the authorities of the Province upon the Report oi the 
Commissioners, has been, apart from the time necessary for the proper investigation 
and due consideration of the subject of that Report, wholly unavoidable under the 
peculiar political circumstances of this Province, and the consequent removal of the 
public departments to Toronto. 

The authorities of New Brunswick in the mean time, on the plea of injury and 
inconvenience sustained by that Province in consequence of the protracted delay 
above mentioned, appear to have been urging Her Majesty's Government to obtain 
the confirmation of the Act in question by the Queen — an Act which the Province 
of New Brunswick, under the unsettled state of the question of boundary with 
Canada, was not justified in passing — and to which the Imperial Government, with 
a just sense of deference and consideration in respect to the legal claims of tlus 
Province, very judiciously did not advise the Queen's assent, from the apprehension 
lest its confirmation should give rise to a further difference concerning territorial 
limits. 

About the period at which arose the differences under the Treaty of 1783, 
between the United States and the government of Canada, the well-known range of 
highlands in the vicinity of the Grand Falls on the River St Johns, in connexion 
with, and in continuation of, the highlands or '^ height of land" at the head of the 
Connecticut river to the Bay des Chaleurs, were considered by Canada as its 
southern boundary under the Royal Proclamation of 1763, and the Quebec Act of 
1774 ;* a circumstance which the proceedings of the executive authorities of this 
Province, in 1784, as well as the correspondence of George Sproule, Esquire, 
Surveyor General of New Brunswick, and of Major Holland, tne Surveyor General 
of the Province of Quebec,t sufficiently manifest; whilst the view thus entertained 
of the southern boundary of Canada, according to those public Acts, is powerfully 
sustained in the argument of Her Majesty's agent under the Treaty of Ghent. 

During the discussion and inquiry which the difference above adverted to between 
Great Britain and the United States gave rise to in the adjustment of a line of 
boundary, this Province did not attempt, certainly, to organize any part of the ter- 
litory in dispute, whilst it became a necessary measure on the part of the Imperial 
Government to limit the jurisdiction of the Province of New Brunswick to the Little 
Fdls on tiie river Madawaska, under the Despatch dated 8th April, 1830, of the 
Bight Honorable Sir George Murray, Secretary of State for the Colonies, address- 
ed to Sir James Kempt, then Lieutenant Governor of Lower Canada. 

The assertion, therefore, in the Report of the Council of New Brunswick, that 
^* the Cimadian claims to any portion of the territory claimed by New Brunswick 
were never made or heard of until some time after the treaty of Washington, for 
several years subsequent to that treaty," is at the least as surprising as it is unfound- 
ed ; whilst the earliest maps of the country delimit the disputed territory lying 
west of the due north line to the Ristigouche as lying within the Province of Canada. 

Agreeably to the Emits assigned respectively to both Provinces, under the Des- 
patch above cited, at the Littfe Falls, situate about thirty miles above the Grand 
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Falls, each Provinoe exercised its jarisdiction in respect ta the seizure of timber eat 
or any depredation committed upon the disputed territorj, asmppearo by the letter of 
Sir Archibald Campbell, Lieutenant Governor of New Brunswick, dated 4th August^ 
1836. Since the treaty of Washington in 1842, this Province, on the application 
of individuals wishing to lumber in that part of the territory within the jurisdiction 
assigned to Canada, wanted certain licenses for cutting timber on the knd lying 
between the River Madawaska and the River St Francis, or boundary of the Pro- 
vince ; against which the Province of New Brunswick remonstrated, and therefore 
rendered absolutely urgent the settlement of the question of boundary with this Pro- 
vince, as well as of suspending the further action of the Government for the <»gan- 
ization of this part of its territory intotownships, as contemplated by the instmo- 
tions for a preliminary survey of the Upper St. John, in 1845, under the auth<»rity 
of the Executive Government of Canada. 

During the unsettled state of the question of the line of boundary with New 
Brunswick, in order to avoid collision between the lumbering parties, this Provinoe 
desisted from taking any active measure towards the improvement of the territory 
disputed by New Brunswick, even within its jurisdiction ; whilst the Province en 
New Brunswick, by the Act which its L^islature has passed as far back as 1845, 
erecting into a new county a territory bevond the limits of its jurisdiction, has de- 
parted from the injunction of the Despatch of Sir George Murray. 

The undersigned, under the circumstances above stated, is not aware of any ao- 
thority in the Executive of New Brunswick to appoint a seizing oflBcer, of to seize 
any timber within the Canadian jurisdiction, whilst he would recommend to the 
consideration of His Excellency in Council, the propriety of naming one or more 
persons to examine the disputed territory within the jurisdiction of Uanada, with a 
view of ascertaining the depredations committed, and to seize the timber out with- 
out licence or authority from this Province upon the disputed territory, as apprehend- 
ed by the Despatch of the Lieutenant Governor of New Brunswick, on wfaidi sub- 
ject the undersigned begs to advert to a recent Report from the Assistant Conunis- 
sioner of Crown Lan^s, dated 14th March instant. 

The Report of Council, in adverting to the survey of the country by *' disinter- 
ested and competent Commissioners," announces the assent (at the apparent sacrifice 
of a portion of its territory) of the Government of New Brunswig to the Kne of 
boundary proposed in the Report of the Commissioners ; of so much importance did 
that Government consider the settlement of the whole question. 

It cannot be doubted that the Government of Canada is equally ardent for a set- 
tlement of a line of boundary with its sister Province of New Brunswick, whib^ <m 
the other hand, she is compelled to record her dissent against the line of bounoaiy 
proposed by the Commissioners in their Report on the result of their explorataon of 
the country, and the investigation of the strict legal claims of the Provinces at issue, 
a line which would in effect deprive Canada not only of a large extent of territory 
situate between the Tobique ridge of mountains and the Ristigouche, but to a larger 
extent lying west of the due north line, as demonstratively shown in the Report 
which the undersigned has had the honour of laying before the Governor Gtoneral 
in Council, and whereupon the Executive Government of the Province have taken 
action according to the apjproved Report of Council, dated February, 1849. To 
Canada the adjustment of its southern boundary is of far higher importance than 
appears to be estimated in New Brunswick, inasmuch as the extension of the settle- 
tnent beyond the boundaries of these seigniories occupying the valley of the St. 
Lawrence is, to the great injury of its inhabitants, restrictod, although the rapid 
tendency to settle the disputed portion of its territory, composing chiefly the county 
of Rimouski, is with difficulty repressed, because the Goveniment of thb Provinoe 
withholds making any disposal of the public lands therein, until the boundary vriUi 
New Brunswick sh^ll have been definitdy drawn. 
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Pisregardin^ the right of Canada to the disputed territory as a question of boun- 
dary, the Provinee of New Brunswick appears to have issued grants of the land on 
the north bank of the tLiver St^ John, *' m virtue of the equitable provisions of the 
Treaty of Washington, whilst the Courts of that Province have extended jurisdiction 
over the whole of the settlements upon the Upper St John, since the organisation of 
that Province," 

The Treaty of Washington does not appear to give such powers to New Bruns- 
wick. The provisions of the Third Article of the Treaty are purely commercial, 
and the omission therein, whether intentionally or through ignorance of the territorial 
r^t of Canada to the country lying north of the American conventional line, of 
inserting the word ** Canada" along with the words " New Brunswick" cannot im- 
pair or affect the strict legal right of this Province to the territory ceded to Her Ma- 
jesty under that treaty. 

The anth<Mities of New Brunswids:^ under their interpretation of the treaty, ap- 
pear to have taken legislative action for the opening of roada for the advantage of 
the settlements along the Biver St John ; but it is also true that large sums of 
money for improving the communication caUed the " Temiscouata portage road'' 
have, at different times, been voted by the Legislature of Lower Canada, as well 
as large sums of money expended in tJie opening and maintenance of the Cana- 
dian portion of the mail-road^ viz., from Fort Ingal and Lake Temiscouata, and 
ak»ig the Madawaska Biver to the Little Falls at its confluence with the Biv^ St 
John. The Act of the Legislature of this Province, 9th Vic. cap. 15, alluded to, 
extending Municipal advantages to the inhabitants of the Magdalen Islands, and to 
certain localities m the County of Saguenay, and to that part of the Counter of 
Rimouski, known as the '^ Madawaska lerritory," was predicated upon the existing 
limits o( the Province, as exhibited on the ancient as well as later maps of the Brit-- 
ish North American Provinces, and cannot, as appropriating no territory whatever, 
be of that nature and importance as to be brought on a parsSel with the Legislative 
Act of New Brunswick, already quoted, which erects into a county a portion of this 
Province, and it, therefore, cannot compromise anv claim of New Brunswick in the 
settlement of the line of boundary by the Imperial Government, whilst the citation 
of the Canadian Act in the report under consideration, is an additional proof that 
the New Brunswick authorities were well aware of the clwns and views of Canada 
respecting that territory. 

Although the Government of Canada, whilst it has refrained during the adjust- 
ment of we question of boundary with the sister Province, from d^turbing the 
jurisdiction assumed by the latter over all the settlements on the Upper St. JoHn, 
or pressing the provisions of the Canadian legislative enactment^ it is satisfactory to 
have to report the earnest desire of the inhabitants (with few exceptions) in that 
part of the County of Rimouski, called the " Madawaska Territory," to belong to 
Canada rather than to New Brunswick, the laws, customs, and language in the for- 
mer being more congenial and better adapted to them than those of the latter, 
whilst, on the grounds of commercial intercourse, its inhabitants would be greatly 
benefitted, as more fully stated in their petition, a copy of which is herewith trans- 
mitted. 

The undersigned would, therefore, apprehend, that the confirmation by Her Mar 
jesty of this Act of the Legislature of New Brunswick would considerably compli- 
cate the present question of boundary with Canada, inasmuch as such confirmation 
might be assumed as an approval by the Imperial Government of the line o{ bouu'- 
dary proposed in the report of the Commissioners appointed by her Majesty to in- 
vestigate the respective claims of this Province and riew Brunswick to the territcMry 
ceded imder the Treaty of Washington, against which a preliminary report waa 
submitted by this department as early as the 21st October, 1848. 
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All which 18 neyertheless most respectfiillj sabmitted. 

I have, &c. 

(Signed,) J. H. HILL. 
Honorable James Leslie, 

Provincial Secretary, &c. 



Extracts from the Compendium of the British Agent the Honorable Ward Chip- 
man, Chief Justice of the Province of New Brunswick, before the Commis- 
sioners under the Treaty of Ghent, 1821. 

It is here observable, that the words subsequently used in the treaty designating 
Wordt descriptive of the eastcm boundary of the United States taken in their literiu 
ihe eaMero boandarj ^Lud individual signification, would involve a construction incon- 
MOM (^r^po^delTt ' «8tent with the other parts of the Treaty, and the facts within the 
with the other parts of knowledge of the framers of it, from which the inference is so clear 
Ae Treaty. that the dividing highlands are not to be sought in the due north 

r. Com. Bep., p. fi2. |jjj^ , ^^^ jj* ^j^^ Construction above given to the first words be 
correct, the subsequent words must be interpreted in a corresponding sense, so as ^' to 
give,'' in the words of Yattel, *^ to each expression not so much the signification 
which it may individually admit of, but that which it ought to have firom the con- 
tract and spirit of the discourse." 

The peculiar phraseology of the Treaty in this instance also accords with the des- 
The phraseology of the cription of the boundaries ofQuebec iu the Proclamation of 1763, 
I^ wilh^lTe'pr^ and the Act of Pariiament of 1774 ; the highlands referred to in 
ciamaUon of 1763. these documents, along which the line is to pass,, being the same 
Br. Com. Rep., p. couspicuous height of land well known at that day as containing 
161, &c; 237, &0. ^jj^ gourccs of rivcrs lying very near to each other and flowing in 
opposite directions. These highlands are cdso at the western extremity of the Tine 
where the original description of boundary in this quarter in the Proclamation of 1763 
commences, and from whence the line is to proceed eastwardly to the Bay of Cha- 
leur. Now it is evident from an inspection of the map, that a line continued around 
the sources of the St. John and Ristigouche, or, in other woixls, dividing these 
Tivers from rivers falling into the River St Lawrence, will be carried to Cape Rosier 
without ever striking the Bay of Chaleur. Neither the line of the Proclamation, 
therefore, nor that of the Act of Parliament, was intended to divide these rivers. 
But a straight line drawn from the Connecticut to the Bay of Chaleur, running, in 
the first instance, along the heights of land, does not widely difier from the line of 
boundary claimed on the part of His Majesty in the present case. 

The first highland which the line drawn due north from the source of the St. Croix, 
Mart Hill, the first ^^^ ^^^^ ^^^ o^ ^^^ uorth-wcst angle meets is Mars Hill, a moun- 
bigbiand intersected tain distant about six milcs westerly from the River St. John, from 
**iidVcon*i"**'^'iI>""f ^^® banks of which river it rises gradually, and is formed into two 
bigWands from thenoe peaks, the ouc upwards of 1,300 feet, the other of J, 500 feet above 
to the head of the tidc-watcr in the St. Lawrence. The height of land above men- 
B^cr***"R- 70 ^^^^^^ ^^ been traced by Mr. Campbell, a surveyor under the 
&c' ; p."230, fcattid. prcsent Commission, extending easterly for many miles in a dis- 
p. 112, &C. tinct and unbroken ridge, and afterwards, as the result of the other 

Ibid, p. 64. surveys fully prove, in a succession of mountains and ridges to that 

part of the due north line which intersects Mars Hill. And it is here to be observ- 
ed, that the term highlands is evidently used in the treaty as denoting high or moun- 
tainous tracts elevated above the circumjacent country^ in which the rivers to be di- 
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vided were considered to have their sources, and as forming conspicaons landmarks 
by which the boundary would be obviously designated. 

This line of Boundary along the highlands dividing the Rivers last mentioned 
This line of Boundary fuHj satisfies the words of the Treaty, corresponds with its ob- 
eonformmbietoUieict. vious Spirit and intention, and moreover, accords with the des- 
t' "^aS**^** liV*" cnp^i^o o^ the southern Boundary of Quebec, originally desig- 
cilmiition Ingres. Br; natcd in the Proclamation of 1763, afterwards in the Act of Par- 
Com. Bap., p. 288, liament of 1774, to which the framers of the Treaty of 1783 may 
*^ •^^ have had a general reference, although their ignorance of the 

Country eastward of the heights of land rendered the locality of this part of the 
Boundary of Quebec altogether uncertain, and the words of the Treaty are not the 
same with those either orthe Proclamation or of the Act of Parliament, which dso 
differ from each other. 

The American Commissioner also assumes that the term '^ highlands" in the 
Am. Com. R«p., p. Treaty, does not mean lands of any peculiar elevation, but such 
10. ' lands .only ^^as lie between the sources of waters running in con- 

trary directions.'' But it is evident that the framers of the Treaty contemplated 
highlands forming a natural fence through the Country, like the height of land 
which was known to them, and which is remarkable for its elevation, some of the 
TidaTabiaofHeifhte, Mountains in this height of land being 2,000 feet, and several of 
Map4io Aitaa. them upwards of 1,500 above tide- water in the St. Lawrence. 
Br. Com. Bep., p. 51. rpfjis assumption of the American Commissioner, however, is ac- 
counted for by the fact, that throughout b^ far the greater part of the line of Boun- 
dary claimed by the United States, there is no appearance of highland whatever. 



£xTBACT from the Beport of the Commissioners appointed by the Queen, on the 
disputed boundary between Canada and New Brunswick. 

These can have little effect on the question of title, for the same differences of 
opinion that now agitate the two Provinces on this subject existed as early as 1785 ; 
and it is clear they have not been adjusted or waived from that time to the present. 



ExTBACT of a Pamphlet supposed to have been written by the Honorable Ward 
Chipman, intituled, ^* Remarks upon the disputed points of Boundarv, under 
the fifth Article of the Treaty of Qhent, principally compiled from the state- 
ments laid by the Government of Gresit Britain before the King of the Nether- 
lands as Arbiter. St John, New Brunswick, 1839." 
The point remaining to be noticed, is the state of actual possession and Jurisdic- 
tion in the disputed Territory ; and on this point a series of important facts and 
documents will be presented. 

There is on the Public Records at Quebec, a grant or concession from the French 
Government of Canada, to a French subject, of a Territory called the Fief of Ma- 
dawaska, dated on the 25th November, 1683, eight years ^rior to the date of the 
Massachusetts Charter, which forms the basis of the American claim. This Fief of 
Madawaska includes the whole of the Temisquata Lake, and nine miles further in 
length down the Madawaska River, extending in depth six miles for the whole dis- 
tance, as well around the Lake as on each side of the River. 

In the '^ Quebec Gazette" of the 24th January, 1765, there is a notice issued 
from the 0£Sce of the Provincial Secretary of that Province, by which all Canadian 
inhabitants are prohibited from interfering with the hunting grounds of the IndiMis^ 
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^ down to tlie Great Falls <^ the Birer St. John :^ ihis is an act of dear jmiscBc-' 
tion by the Government of Qaebec down to the place mentioned in the notice, 
yiz. : — ^the Great Falls of the River St. John; and such jurisdiction could not have 
been exercised had not the place have been deemed to be within the limits of the Pro- 
yince of Quebec, according to the bounds described in the then recent Proclamation 
ofl763. 

In the month of November^ 1764, Charles Nichau Noiste, a native Indian, was 
tried and convicted in the Court of King's Bench, at Quebec, for the murder of one 
Archibald McNeil, at Madawaska. The place where the offence v^as committed is 
thus described in the indictment, ^^ near unto the Village of Madawaska, in the 
District of Quebec, in the Province of Quebec." 

The Province of Quebec continued to claim, and in some instances to exercise 
jurisdiction, down to the Great Falls of the River St. John, until the year 1792, as 
vrill appear &om the following documents : — 

1. Proceedings In the Court of Common Fleas at Quebec 

2. Extract from the " Quebec Gazette," of 10th November, 1791, of a 
Sheriff's Notice of the sale of lands of Pierre Dup^r6, at Madawaska, at the 
suit of Anselme and Michel Eobicbaud. 

3. Minutes of the Executive Council of the Province of Quebec, relative to 
the Temisquata Road, 7th July, 1785. 

4. Minutes of the Executive Council of the Province of Quebec, 9th July, 
1787. 

5. Beport of the Committee of Council appointed to consider the Boun- 
dary between the Provinces of Quebec and New Brunswick, and the means of 
encouraging the communication and settle the lands in that vicinity. 

6. Judgment of the Court of Common Pleas at Quebec. 

7. Beport of the Solicitor General and Surveyor GeneraL 

8. Minutes of the Executive Council of the Province of Quebec, 4th August, 
1792. 

9. Extract of a list of the Parishes in the Province of Quebec, contained in 
the Minutes of the Executive Council of that Province, for the year 1791. 

These documents clearly prove the unsettled condition, in point of fact, of the 
eastern part of the southern Boundary of the Government of Quebec, from the 
Bay of Chaleurs along the highlands. They also show that immediately after the 
Treaty of 1783, when settlements began to be made on the upper part of the Biver 
St. John, pretensions widely different were set up by the respective Provinces of 
Quebec and New Brunswick as to this Boundary. The discussions betwe^i these 
Provinces upon this subject appear to have been ^ terminated with the proposition 
made by the Government of Quebec, on the 4th August, 1792, to call on the Govern- 
ment of the Mother-Country to adjust the limits between them. At this period, 
the question of what was the true feiver Ste. Croix intended in the Treaty ot 1782, 
had arisen between Great Britain and the United States. The decision of this 
question upon which the very starting point of the Boundary of the United States 
in the interior necessarily depended, was provided for in the Treaty of 1794 ; and, 
since that time, the other subjects of difference between the two powers on points of 
Boundary have been in a gradual process of development and decision, the most 
important among them bein^ that which forms the subject of these remarks. The 
conflicting intercolonial claims between Canada and New Brunswick as to the 
southern looundary of the former, have been awaiting the issue of the national con- 
troversy, and the result of this controversy will undoubtedly have a material influence 
on the judgment of the Mother-Country in the fixture adjustment of these Provin- 
cial Bouncbries. 
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No. 165, — On the Report of the Commissioners on the Boundary Line between 

New Brunswick and Canada, 

Cbown Lands Department, 

Montreal, October 21, 1848. 

It was intended to postpone the consideration of the Report of the CommissionerB 
appointed by the Queen to investigate and report upon the respective claims of 
Canada and New Brunswick, respecting the Territory in dispute between them^ 
until in possession of the Maps alluded to in Earl Grey's letter of the 26th August, 
transmitting the Report ; and which, it is to be hoped, will be accompanied by the 
exploring Commissioners' observations on the result of their field operations ; but 
the recommendations of the Report are so greatly at variance with what the people 
of Canada were led to expect from their long settled conviction of their right to a 
Territory which, if acknowledged as British, could, by no possibility, belong to 
any other Province than Cana(b, that it may be unadvisable to allow the Report to 
remain any longer unnoticed. Silence might be construed as a tacit acauiescenoe 
in the views.of the Commissioners against which this Province must strongly protest. 

New Brunswick, a Province of comparatively recent creation, and a dismember- 
ment of older Provinces, was, by Prodamation under its former desi^ation of Nova 
Scotia, and by subsequent documents, bounded at the west by the River Ste. Croix> 
and a line due north to be extended to the southern limits of Canada. This line^ 
in position, irrespective of course of Rivers, or any other consideration whatsoever. 

It has been established in the field, and formerly acknowledged by the Govern- 
ments of Great Britain and the United States, up to the River St. John, there 
cannot be the slightest difficulty in extending it from that River even to the shores 
of the St. Lawrence. West of that line. New Brunswick can have no legal or even 
equitable claim. It therefore required much ingenious and specious argumentation 
on the part of Mr. Johnson (the Report is evidently drawn by a lawyer, and not by 
a military man,) based altogether upon presumed or supposed intentions, and skil- 
fully commencing the discussion of the Boundary, at wnat ought naturally to have 
been its closing point, to enable the Commissioners to suggest a deviation from the 
due north line, which, if carried into effect, would virtually amount to the spoliation 
of one Province for the aggrandizement of the other. 

On the southern Boundary of Canada, from the western extremity of the Bale 
de Chaleur, westward to the due north line, which is to form the northern limits 
of New Brunswick, it would be premature to offer any remark until the Maps 
and Report of the gentlemen intrusted vrith the exploration, which was t4> enable 
Her Majesty's Government to decide on the clains of the two Provinoes hava been 
received. It is, howeyer, difficult to imagine what new feature has been dis- 
covered in the general aspect of the Country to justify their joining in the Report 
in question. 

In the mean time itris well to observe, that there is an important feature in the 
pvesent question which ought not to be lost sight o£ At the time New Brunswick 
WMB erected, the Sovereign had an undoubted right, not only to assign to each Pro- 
vince what limits he saw fit, but even (it is presumed) to take from the acknow- 
ledged Territory of one Province to add to that of another, without consulting either. 
Bat the Imperial Act, which has transferred the Crown lands to the Provinces, has^ 
it would seem, circumscribed the power of the Sovereign in that respect, by giving 
the Provinces an interest in the soil, and a sort of ownership which they did not pre- 
yiously possess. The question of limits, therefore, now involves one of property, 
which (unless Imperial mterests intervene^ must be decided by the strict legal rights 
of the parties. 
It b to be hoped that Her Majesty's Government will be induced to suspend all 
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further action on this Beport until sudi time as the dsima of Canada can be laid 
fairly before them. 

It must be remarked^ however, before conduding these observations, that the 
perusal of the Commissioners' Report must leave a painful impression on the in- 
habitants of Canada, that their interests have not been sufficiently consulted in the 
nomination of Mr. Johnson as one, and apparently, as the adjudicating Commis- 
sioner. 

As a supposed disinterested party, he may have been intended as an umpire, but 
the whole tenor of the Report shows him the decided advocate and special pleader 
of the cause of New Brunswick. 

(Signed,) T. BOUTHILLIEB. 



Government House, Fbedericton, August 4, 1836. 

Sir, — ^I have the honour to acknowledge the receipt of yourletter of the 29thult.» 
reporting vour arrival at Madawaska, by order of His Excellency the Earl of Goa- 
ford, for the purpose of examining into the depredations reported by me as having 
been committed within the limits of the disputed territory. 

That these depredations have been carried on to a very great extent I have but 
too much reason to believe ; and this, I have no doubt, you will find to be the case 
in the course of your investigation. 

To afford you every information on this subject, I have directed «T. A. McLaugh- 
Ian, Esquire, the Warden of the disputed territoi^, to join you without delay ; he 
is well acquainted with every step already taken in regard to the question under 
discussion, as well as the matter that I now wish particularly to be followed ; and I 
trust that your united exertions will lead to the conviction of all the parties concern- 
ed in the crime of having daringly and lawlessly cut great quantities of timber on 
Crown lands, whether in the jurisdictbn of Canada or New Brunswick, of course 
equally culpable. 

Great efforts will, I doubt not, be made by the parties accused to make it appear 
that a proportion of the said timber was cut on granted lands, but of that you will 
be able to satisfy yourselves by personal inspection on the spot. 

I have, &c., 

(Signed,) ARCHIBALD CAMPBELL, 

Lieutenant Governor. 
J. BotTCHEPTTB, Esquir^ D. S. G., 
Ac &c 



Quebec, October 15, 1830. 

Sir, — ^In pursuance of the commands of His Excellency the Governor in Chief, and 
the instructions accompanying your letter, dated the 22nd July last, in which his 
Lordship is pleased to name and appoint me agent on the part of this Province to 
investigate tne extent of the depredations which had been reported by His Excellency 
Sir Archibald Campbell, Lieutenant Governor of the Province of New Brunswick^ 
to have been committed in the cutting of pine timber, by sundry lawless oflfendens, 
on the territory in dispute at the Madawaska. 

I have the honour most respectfully to report, for the information of Hb Elxcellen- 
qy the Governor in Chief, that having repaired to the river Madawaska, I thence^ 
on the 29th of said mondi of July, communicated by letter mv arrival, and the ob- 
jeot of my mission to His Excellency Sir Arcbibola CampbeUf reque^tmg at tho 
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same time further instractions fcx my guidance from the autborities of that Pro- 
vince. 

Waiting these instructions, I proceeded in the mean time to examine and explore 
the different ways and roads attached to and connected with the lumbering camns 
and browe, established along the river Madawaska, extending more or less to a mue 
in depth, and in one place upwards of two miles across to the Iroquoiz river, down 
which the timber was rafted to the river St. Johns. 

The result of the information of the facts thus obtained from actutd inspection, in 
which I was essentialiy aided and assisted by (me Andr^ Albair, a Canadian, who 
I engaged as guide from his intimate and general acquaintance with the brows and 
camps of the lumberers concerned in the depredations in question, I noted carefully 
in the tabular order exhibited in the statement marked B. 

A doubt existing whether the lumbering establishments of Cnmmings were upon 
the Crown lands, or whether they might not be found to fall within the limits <^ 
the Seigniory of Madawaska which were not marked in the fidd, induced me to de- 
termine that important point Wherefore, being furnished with the requisite infor- 
mation of the extent of that Seigniory, from prior examination of the title and the 
description thereof, I admeasured, bqnnning at the outlet of the river Madawaska, 
out of Lake Temiscouata, the front of three perpendicular French leagues down the 
said river; and at right angles with the general course thexeof, I pkmted squared 
cedar-posts on each side of the river, bearing in depth astronomically north-east and 
south-west (variation 15 ^ west), and being conformable to the rectangular course 
of the Seigniories, on the river St. Lawrence, established by ancient ordinance of 
the Province. 

On the 11th of August, having been honored with a reply from His Excellency 
Sir Archibald Campbdl, in his Despatch dated Government House, Fredericton, 
4th August, stating His Excellency's nomination of James McLaughlan, Esquire, 
Warden of the disputed territory, to join me, on the service under consideration, 
accompanied with a note from Mr. McLaughlan of his arrival at Madawaska, I 
proceeded to meet him at the Grand Falls on the river St. Johns, when we mu- 
tually communicated our instructions from our respective Governments, a^eeably 
to which I had so far operated, and which, I beg leave to state, satisfactorily met 
the views entertained by those of Captain McLaughlan. 

We then repaired together up the river Madawaska; and having obtained a va- 
riety of incidental and important information, and completed, to the fullest extent, 
our investigation of the depredation committed on this portion of the disputed ter- 
ritory, we proceeded to the town of Fredericton^ where, on the 27th August, we 
had the honor of submitting, in audience, to His Excellency the Lieutenant Go- 
vernor, our joint report and statement of the whole of our proceedings, a copy 
whereof (under the letter B), duly signed, I have the honor to submit, and to an- 
nex to this General Report for the infoimation of His Excellency the Governor in 
Chief. 

The Lieutenant Governor, on the presentment of this report and statematit, was 
pleased to state that these documents would be submitted for the deliberation of the 
Council and authority of the Province, and we should then be made acquainted with 
fluch fbrtJier steps as might be deemed necessary and expedient to attain the end of 
the present service. His Excellency also expressed a desire that the extent of the 
military location to Louis Stripman, at Trout Biver, should be clearly d^bed and 
actually laid o£^ in order that the authorities might be justified in effecting the final 
condemnation of the timber seized by the Warden of the disputed territory, to the 
Aill extent of the quantity of timber reported by us to have been cut by Joseph 
Terrian and Peter Paradis, which desire on the part of Sir Archibald Campbell I 
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had the honor of comnmaioatiDg to you on the same day, and reqnestbg a epedfio 
anthdrity to that effect from the Government of Lower Canada. 

Being returned flrom St. Andrews, whither I had proceeded by special leave from 
His Ezcenency, pendbg the deliberation of the Council^ His Excellency informed 
me^ in audience, tluit the law officers of the Crown, being now enabled, from the 
nature of the information contained in the joint r^rt and statement, to enter l^a! 
proceedings, if it should be found expedient, to enforce the pa^^ent of the bonds 
taken from thepersons concerned or connected in the depreoations, for the timber 
seized by the Warden of the disputed territory. His Excellency was pleased to por^ 
mit my return to Canada. 

Having been honored with vour letter of the 6th ult., authorizing me to lay off 
the extent of 100 acres of land for Louis Stripman, a disbanded private, located, in 
1815, under the military government, on the communication between New Brans- 
wick and Canada, I made the necessary preparations to that effect, and proceeded 
to T^out BivOT, on the Madawaska, where I laid off the front and depth of tiie lot 
located to the said Louis Stripman, so as to include his improvements ; and the 
cpiantity of 100 acres and the highways, without interfiarence with the adjoining 
milttavy location, to Sergeant Francis MacDonnell, established under the same mi- 
litary authority, on the south Mde of Trout Biver, a descriptioQ and sketch whereof 
are herewith annexed, under letter IX 

Having reported the result of the above operation to His Excellency Sur Archi- 
bald Campbell, in an official letter to Ci^tam Spencer, Private Secretary, dated 
the 29th ult, (a copy whereof is hereunto annexed under the letter E) I returned 
with all possible despatch to Canada, and reached this capital on Tuesday, the 4th 
iostant. 

In concluding tUs report in summary of my proceeding, I would respectfully 
beg leave to OTOrafew observations which have occurred m the course of the ser- 
vice connected with the origin of the depredations in question. 

By the Despatch of Sir George Murray, dated the 8th April, 1830, the jurisdic- 
tion of the Province of Lower Canada bemg limited in this section of the Province 
to the mouth of the river Madawaska, an impression of non-interference on the part 
of thb Province appears to have been entertained. Hence several of the inhabitants 
of Madawaska and other individuals from various parts, many of them aided by pe- 
cuniary resources from Messrs. Rice, Combs, and Beckwith, who became accessa- 
ries by fhmishing men, provisions, and means to cany on the Lumbering estabHsh- 
ments, conunitt^ the extensive and notorious depredations and trespasses on tiie 
Madawaska river, which called forth the attention of the Executive of New Bruns- 
wick, in the authority given to James McLaughlan, Esquire, to seize all timber 
ruAeid down the river St. John, above the Qrand Falls, as having been cut on the 
disputed territoiT ; and in order to give more effect to this measure. His ExceUency 
the Lieutenant Governor deemed it proper to impose a duty of 20s. per ton on the 
timber seized, demanding from its owners bonds to the amount of tonnage surveyed, 
payable at fixed periods, in liquidation of such duty. Several of the 'parties con- 
cerned, and who had purchased at very low rates the timber thus eut fnm the ac- 
tual d^redators, denied the right of seizure by the authority of New Bnuswid^ of 
iimbw out <m Crown lands within the jurisdiction of aaothor Province, whiefa cir- 
cumstance OEiUed forth the tisoely interfererence adopted by Lower Canada^ upon 
eommuniei^on thereof made by His Excellency Sir Archibald CampbelL 

It is therefbre satisfactory to make it known to his Lordship, from the knowledge 
I possess of the fact that the extensive Lumbering intended to have been carried on 
this ensuing winter on the waste lands along the Madawaska river, has been efko* 
tnaHy ohecked by the decisive measures adopted by His Excdlency Sir Archibald 
Campbell, under the co-operation therein by the Executive of this Province. 
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These measoreet which were thus imperatiyely called for, cannot fiol to be de^ 
monstratiye of the earnest prohibition given by His Majesty's Governnent, against 
cutting of timber on the waste Utnds of the Crown within the jutisdiedon of either 
Province, and must also manifest its vigilant guardianship over a territory still in- 
volved in the question (^disputed boundary between His Britannic Majesty and 
the United States. 
All which is most respectfully submitted. 

(Signed,) JOS* BOUCHETTE, Junior, 

Deputy Surveyor General^ and 

Agent for Low^r Canada^ 
St^hen Waloott^ Esquire, 

Civil Secfetary, &o. 



(Translation.) 

To His Excellency The Bight Honorable Charles Murrav, Earl Catchoart, of Ben- 
frew. Administrator of the Government of Otnr r rovince of Canada, and 
Commander in Chief of Her Majesty's Forces in British North America, 
&c. &c. &c. 

The undersigned resident inhabitants on the north side of the Biver St. John, 
and forming the population of the parishes St Bruneau, St. Bajdle, and St. Luce, 
in that part of Her Majesty's dominions commonly called Madawaska, respectfully 
take the liberty of humUy refMresenting to Your Excellency, 

That the boundaries and lines of demarcation which ought to be lidd out, in or- 
der to permanently establish the division between the Provinces ei Canada aiKl 
New Brunswick, not having, as yet, been fixed upon, your petitio«ier» ave ukialwape 
whether they reside in, and are subject to the laws of one or the other of the SMdi 
before-mentioned Provinces | and as it appears that a boundary line is on the ^nt 
of being definitely fixed upon between the said Provinces, your p^itionera, desiring 
to form part of the Province of Canada, deem it their duty to inu>rm Your Excellen«* 
c^ that, with few exceptions, all the inhabitants and subjects of Her Miyesty, r^ 
siding in the before-mentioned parish of Madawaska are Canadians, who em^cated 
firom the heretofore Province of Lower Canada, and are consequently habituated to 
the laws, customs, and habits of the said Province ; and on the other hand are liot 
in anywise acquainted with the usdges of the neighbouring Province of New Bruns- 
wick^ the laws and regulations of which are published m a language which the 
greater portion of your humble petitioners do not understand. 

That since the establishment of the said before-mentioned parishes, and prmcipal- 
ly since the opening of the new roads, and the easy means of communieatiou 
worded to them, your petitioners find it cheaper and more expeditious to commu-^ 
nicate with Canada, with regard to their domestic and daily business, than with the 
Province of New Brunswick, as, thereby they have a much shorter distance to travdr 
and easier means of communicatioa. 

That in the event of this portion of the Provinces of North America being united 
to New Brunswick, your humble petitioners would find themselves exposed to the 
payment of a Custom House duty that would be exacted from them upon all goode 
bought by them in Canada, and would, consequently, in order to pbviate this^ be. 
obliged to transact their affairs at New Brunswick, which would be the means of 
their incurring considerable expenses. 

Thai if the terrHorial limits and demarcation boundaries extend to the River St 
John, it would have the effect of retaining under Her Majesty's authority a great- 
number of Canadians, who by the Ashburton treaty find thesiselves American 
anliiects^ and who prefer to establish themselvee in a Province, the Uw0 and 
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laD^age of which they are acquainted with, otherwise it would be immaterial to be 
subjects of Her Majesty or the United States, being equally strangers as well with 
the language as the laws of that country and the Province of New Brunswick. 

Taking these reasons into consideration, yoiu* humble petitioners pray Your 
Excellency that, by the projected division between the said Provinces, that portion 
of territory in which is comprised the said above-mentioned parishes, viz., from the 
place commonly called the " Grand SauW^ to the River St. Francois, comprising the 
land found to the north-west of the Biver St. John, do form part of the Province of 
Canada. 

Your humble petitioners pray that Your Excellency may deign to make known to 
their Gracious Sovereim the desire they entertain to form part of the Province of 
Canada, and, if expedient, to lay this, their bumble and sincere requisition, at the 
foot of the Throne. 

And your petitioners will ever pray. 

(Signed,) SIMON HEBERT, and 569 others. 

Madawaska, 20th February, 1846. 



Cbown Land Department, 

Toronto, October 7, 1850, 

The undersigned has the honor of respectfully submitting, for the information of 
His Excellency the Governor General in Council, the following remarks in refer- 
ence to the Resolutions in the Mindte of the Executive Council of New Brunswick, 
referred to me for report with the Despatch of His Excellencv Sir Edmund 
Head, Lieutenant Govenior of New Brunswick, on the subject of a line of boundary 
between Canada and that Province. 

The Executive Council, by its first Resolution, would exclude from the discussion 
in support of the Canadian claim, arguments drawn from *^ old French maps or the 
grants of the Crown of France," which established the ancient limits of Canada or 
those of the adjacent countries equally involved in the present question of boundary, 
and would restrict the investigation, as cited in the extracts from the Report of the 
Royal Commissioners, to the Proclamation of 1763, and to the Quebec Act. 

The instructions, however, from the Right Honorable Mr. Gladstone to the 
Commissioners do not appear to confine their inquiry within any specified limits, in 
directing them to consider whether any *' line could be drawn for the demarcation 
of the two Provinces which would satisfy the strict legal claims of each ;" nor have 
the Commissioners themselves in fact adhered to the restricted interpretation they 
have placed upon those instructions, when after they had traced the line claimed by 
New Brunswick, and in view of the partition of that part of the disputed territory 
lying west of the due north line, and extending along the' conventional line of 
boundary with the United States to the sources of the Chaudifere, they declare that 
according to the " strict legal right of the two Provinces, it belongs to neither, as 
forming m 1763 part of the ancient territory of Sagadahoc.^' 

But the claim to this territory was set up in the controversy between Great Bri- 
tain and the United States, under the treaty of 1783, and successfully refuted by 
the British Commissioners. Yet, singular as the case may appear, reference to this 
important feature in the arguments connected with the question of boundary under 
the treaty of 1783, is another departure from the line of argument prescribed in the 
second Resdution in the Minute of Council, under its quotation from the Report of 
the Commissioners. 

At the period of the treaty of 1763, the northern boundary of the country known 
as Acadia, afterwards call Nova Scotia, did not extend further north by ri^t of ti- 
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tie than the 46th degree of latitude; whikt Canada, or La Nouvelle France, ex- 
tended at least as far south as that parallel : hence the Commissioners, in extend- 
ing the claim of New Brunswick to the ^' Northern Highlands," assume to rely on 
the Boyal Proclamation and the Quebec Act, to the exclusion of all anterior au- 
thorities, although on behalf of Canada it is contended that the Proclamation and 
Act in question are equally favourable to the pretensions of Canada, as the titles 
that would be excluded from consideration, the geographical features of the country^ 
being such as to justify the line of boundary claimed by this Province. 

The Province of New Brunswick being, to the northward, limited in the Boyal 
Commissions by the southern boundary of the Province of Quebec, it behoved Ca- 
nada to prefer her titles in defending her legal right to the line of boundary ddmed 
in the present dispute. This became the more urgent in the event of the (appre- 
hended) impossibility of a line of demarcation being discoverable according to the - 
Public Acts, which described the southern boundary of Canada, in order in such 
oise to sustain the right of this Province to a just and equitable share in the divi- 
sion of the disputed territory, contemplated in the Instructions. 

On the above grounds this Province deemed itself justifiable in invoking public 
records, and especially those of a geographical and topographical character, which 
relate to the physical features of the country equally involved in the consideration 
of the intercolonial and international question of boundary. In that light was to 
be considered the Report of the Royal Commissioners, Colonel Mudge and G. W. 
Featherstonhauffh, Esquire, the result of whose exploratory operations determined 
the geographical position of the highlands (they designate as the axis of maximum 
elevation) which fulfil the conditions required m the Proclamation of 1763, and de- 
fine the southern boundary of the Province of Quebec in accordance with the Que- 
bec Act, thus establishing the north-west angle of Nova Scotia under the Treaty 
of 1783, and consequently the northern limit of New Brunswick 

According to the third Resolution in the Minute of Council, the Commissioners 
(whose appointment, the Council presumed, was made to obtain, after inspection of 
the ground, an impartial finding on the facts of the case,) would distinctly lay down 
as an essential requisite for fulfilling both the letter and the spirit of the Quebec 
Act and the Proclamation of 1763, viz., ^^ that the line of highlands to be taken as 
the basis of the northern boundary of New Brunswick is to be a line from which 
streams flow into the St Lawrence." 

The tracing of such a line could have offered no difficulty along the sources of the 
streams, whether mediately or immediately flowing into the St. Lawrence, and con- 
sequently have thereby disposed of the two-fold questions of the north-west angle 
of Nova Scotia and the southern boundary of Canada, — a condition which, apart 
from the physical impossibility of connecting ^' by highlands" this line with the head 
of the Bay des Chaleurs, would have rendered nugatory any attempt on the part of 
Canada on the grounds of " old French grants" anterior to the treaty of 1763, to in- 
terfere with the assumed right of New Brunswick to the territory south of the Ris- 
tigouche. 

But upon re-perusal, however, of the Report of the Commissioners, the following 
appears to be the conditions re£^ting from (he descriptions of the Public Acts 
taken together, viz., ^^ That those hignlands shall be the highlands which divide the 
rivers tluit empty themselves into the river St Lawrence from those that fall into 
the sea." 

The question, however, now at issue under the scientific exploration that have 
been made of the country would appear to be one purely of a geographical nature, 
viz., which of the highlands, whether the *' southern highlands," designated as the 
^'axisof maximum elevation," reported by the Royal Commissioners in 1840, or 
the northern highlands, reported by the Royal Commissioners in 1848, are 



Digitized by 



Google 



16 Victoriae. Appendix (Z.Z.) A. 1852. 



reaUy the highlands contemplated in the Boyal Proclamation of 1763, or in the Im- 
perial Act» 14 Geo. IlL cap. 83, as the southern boundary of Canada? 

In claiming for the southern boundary of Canada the highlands reported under 
the former Commissioners as sustained by the actual surveys of the country, the 
undersigned, when submitting in his Report for the consideration of the Executive 
Government of this Province, a conventional line of boundary between the Provinces 
in dispute, did not contemplate the cession of any section of the disputed territory 
lyiuff south of the Bistigouche, in the light of a compensation, but as an earnest of 
the mtentions of this Province in meeting the views of Her Majesty's Government^ 
manifested in the instructions of Her Majesty's Secretary of State to the Commis- 
sioners fi>r the adjustment of the line of Boundary between New Brunswick and this 
Province. 

Hie Boyal Commissioners of 1848 have indeed reported a '^ continuity of high- 
landsy** from a point at Tracadigach on the north coast of the Bay of Chaleurs 
(which point they designate as the western extremity of that bay), alon^ the sources 
of the nvers falling into the St Lawrence and the Chaudiire to the head of the 
Connecticut river, as fulfilling the ^^ attributes of the highlands" dividing the rivers 
described in the Quebec Act and the Proclamation of 1763, upon which the Com- 
misnonera have returned a verdict against the line of boundary claimed by Canada. 

Tet after giving this verdict, they report the disputed territory to belong to nei- 
ther Province ; and failingto discover a line of demarcation, prescribed in the in- 
structions from the Bight Honorable Mr. Gladstone, comporting with the strict le- 
gal rights of either Province, propose a conventional line of boundary between the 
Provinces, represented by a red kne on their map, circumscribing a territory lying 
wholly west of the due north line prolonged to the northern higmands, which they 
report as the highlands of the Proclamation and the Quebec Act. 

To thefor^oin^ features of their report, the undersigned would solicit the spe- 
cial attention of the Governor General in Council, in connexion with the Minute 
of the Executive Council of New Brunswick, on the finding of the Boyal Commis- 
sioners, to which that Government would appear disposed to adhere, and aidopt the 
conventional line of boundary proposed by the Commissioners. 

In the Beports which the undersigned has had the honour of laying before His Ex- 
cellency in Council in reference to the Beport of the Commissioners, and in the 
remarks he submitted on the reference from His Excellency under a despatch &om 
the Secretary of State, on the subject of the proposed erection of the county of 
Carlton out of the disputed territory, by an Act of the Legislature of New Bruns- 
wick, it has been shown by ofiicial documents and surveys of high authority and 
accuracy, as well as by the examination of the physical character of the highlands 
in a geological point of view, by the provincial geologist, corroborated in a work of 
great research and celebrity, intituled '^ Physical Atlas exhibiting the geographi- 
cal distribution of Natural Phenomena (Map IV. Article B.V" by Alexander Keith 
Johnston, Esquire, F.B.S. in 1849, that the continuity of tne northern highlands, 
reported by the Boyal Commissioners, is evidently incorrect; and hence that 
the conclusions arrived at by the Commissioners in their Beport are fonnded 
upon an erroneous hypothesis and a defective knowledge of the physical struc- 
ture of the highlands, which limit to the southward the Great Vallev of the 
St. Lawrence from Cape Bosier to the Mississippi, and the highlands which 
form the natural barrier between the ^' Old English provinces" and Canada, called 
the Green Mountains, which range along the head waters flowing into the sea, and 
thence eastwardly to the head of the Bay des Chaleurs, the same highlands which 
Great Britain justly contended to be the highlands of the Treaty of 1783, and 
which Canada now cl^ms as its southern boundary under the Public Acts, invoked 
by the Province of New Brunswick, and supported by claims to a larger territory 
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on the gronnds of early ^sooTery^ ancient possession, and the solemn rights of trea- 
ties. * 

The claim of Canada to these higUands has been rejected by the Commhsioners, 
and their finding on the assumed facts of the case is indeed farorable to the Kne 
ok-Mied by New Bninswicky along the ^^ northern highlands," whidi in that light 
are to be taken as the northern boundary of that Province. Hence, that angle at 
B. on their map, formed by the due north line drawn from the source of the St. 
Croix, as one side, and the said northern highlands as the other side, would in fket 
determine the long sought-for north-west andle of Nova Scotia, an angle which in 
the language of one of the negotiators of the Treaty of 1783, was left to Uie investi- 
gation of the '^then next century." Thb ^^ finding" of the Commissioners,, as the 
result of their explorations, may fairly be availed of by Canada as a farther argu- 
ment in favor of its claim to the disputed territcnry west of the due north liasbe. 

In the Commissions to the Governors of New Brunswig (which prcvmee wa« 
erected out of Nova Scotia in 1784, with the same northerly, westerly, and e&9terly 
boundaries), that Province is bounded on the west by a line ^^ dra^n due north firon^ 
the source of the St. Croix to the southern boundary of the Province of Qudbec^to- 
the northward by the said boundary as far as the western extremity of the Bay dei 
Chaleurs." 

According to the spirit of the Act of 1774, as it has already been nrred, it it 
naanifest that all the seigniorial grants or concesssions made by ttie Crown w France 
anterior to the treaty of 1763, as well as all settlements and fishing estaMishmentar 
on the north coast of the Bay des Chaleurs, and on the frontier of Canada, vrith* the 
adjacent countries, were intended tabe included within the Province of Quebec, thus the 
aeigmoiy of Lake Matapedia, conceded in the year 1694, and the seigniory of Clori- 
don, situate on the river Bistigouche, in 1691, resumed by the Government of Canada 
ia 1787,« are concessions which, under a l^al inteijMretation of the Actof 1774^ 
properly form part of, and fall within the limits of the Province of Quebec. 

In following the fine of boundary assumed by the 'Royvl CommissioneKs MreeaUy 
to the line dauned by New Brunswick from the point B (on the map), to &epoint 
A on the Bay des Chaleurs, not only would the seigniories of Matapedia and Ck»rip- 
don be placed out of the limits of the late Province of Quebec, and now of Canada, 
bat also a large portion of the north coast of the Bay des Chaleurs from the said 
point A, at Tracadigash to Mission Point (the western extremity of the Bay dea 
Ghaleors, reported by the Honorable Mr. Bailey, Commissioner for New Brunswick^ 
as the western extremity of the Bay des Chaleurs), a distance of about thirty miles 
of coast, partly conceded as the seigniory of Shoolbred, in the year, 1788^ and partly 
laid cot into townships under the Executive Government of this Province from the 
period of the earliest settlements idong that coast, and the bay and river of Bisti- 
gouche to the present time, would be excluded from the limits of Canada in the 
face of the letter as- well as the spirit of the Public Acts rdied upon by New 
Brunswicka 

It would therefore be impossible to draw a line of boundary as claimed by New 
Bmnswick for its northern boundary, without vidating the spirit of the Quebec Act, 
apart from the consideration of the physical character of the country which it haa 
been shown does not sustain the pretentions of New Brunswick, even when support- 
ed by the Boyal Commissioners in the adoption of the hiUs of Carlton at Tracadi- 
gash, instead of Mission Point, as the western extremity of the Bay des Chaleursw 

The conv^tional li^e of boundary proposed in the report o£ the underrigned hav- 
ii^ been objected to by the Province of New Brunswick, as at variance with the 
*^ nndiBg of the Boyal Commissioners,", the undersigned would now propose that 
the aforesaid point B, at the extremity of the due north line or west boundary of 
the Province of Now Brunswick, where that line meets Uie " northern highlands'* 



Digitized by 



Google 



16 Victoriae. Appendix (Z.Z.) A. 1850. 



olaimed by New Brunswick, be assumed as another alternative by this Provincet 
and that a line be thence drawn towards the head of the Bay des Chaleurs, in accord- 
ance with the spirit of the Royal Proclamation and the Quebec Act 

According to the western boundary of New Brunswick, as thus established, that 
Province can, even on the showing of the Commissioners themselves, have no legal 
claim to any territory lying on the west side of the due north line, especially in adr 
mitting the extension of that line to the ^^ northern highlands, whilst Canada claims 
to be conterminous with the '^ old English Provinces" by right of its ancient titles 
and treaties, and the exercise of its jurisdiction at an early period of the settiements 
on the Madawaska and the Biver St. John, down to the Grand Falls, in the year 
1792,' when the Government of Canada submitted to His Majesty's Imperial Gov- 
ernment the settlement of the question of the provincial boundary, a decision which 
could not then be come to until the settlement of the national question of boundary 
with the United States, under the Treaty of 1783. 

That boundary has now been settied by the late treaty of Washington (1842), 
commonly called the Ashburton Treaty. This Province daims to be conterminous* 
as above stated, with the United States, agreeably to its ancient limits as /a Nauvelle 
France^ and claiming her right of titie to the highlands ranging in continuity with 
the highlands which trend north-easterly from the sources of the Connecticut river, 
described in the Royal Proclamation and the Quebec Acts. 

By the line of boundary defined in the Ashburton Treaty, the United States are 
bounded on the north partly by a natural and partly by an artifidal boundary, that 
is to say, by that part of the Hiver St John, from a point where it is intersected 
by the due north line (which in eftect is the ^^ north-east angle of the State of 
Maine"), up as far as the mouth of the river St. Francis, thence up that river to the 
outlet of Lake Pohenegamook, thence by a line to the north-west branch of the 
Biver St. John, and tiience by another line to the intersection of the Biver St 
John, in latitude 45 ^ 25', and thence by that river to the portage of Metzermette^ 
thence by the highlands to the north-westernmost head of the Hall Stream, and by 
that river to the line originally run by Valentine and Collins, &c*9 whidi line of 
boundary is now claimed by this Province as its southern boundary. 

The foregoing proposition for a line of boundary, resulting, as it naturally does^ 
from the very terms and admissions of the Boyal Commissioners, in referenoe to 
the '* northern highlands," claimed by New Brunswick, exposes the futility of the 
claim set up by tnat province to those highlands, which are in fact identi<^ with 
the pretended boundary of the United States under the Treaty of 1783. For ad- 
mittmg that the Treaty of Washington cedes to Great Britain the territory lying 
between the Ashburton line and the boundary claimed by the United States (the 
same now claimed by New Brunswick west of the due north line), the settlement 
of a provincial line of boundary from the then pretended north-west angle of Novm 
Scotia (at B^, would still have remained to be settled upon the basis herdn above 
proposed, that would include the grants under the Crown of France within the limits 
of the ** Province of Quebec." 

The question of boundary then turns upon the legal right of Canada to the tern* 
tory ceded to Great Britain by the Treaty of Washington, and which it has been 
clearly shown in the reports prepared on the subject, to belong to Canada, accord- 
ing to a just and equitable interpretation of the words '* strict legal right of each 
Province." 

Reverting to the jurisdiction exerised by this Province at an early period over 
the settiements on the Madawaska, and now lying in that part of the territory 
*' ceded'' by the Treaty of Washington, on the north bank of the river St John, 
the undersigned would beg to call the attention of the Government of this Province 
to the petition of th6 inhabitants occupying that portion of the disputed territory, 
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praying to be allowed to remain under the iurisdiction of Canada, and that any fine 
that may be drawn to divide Canada from New Brunswick shonld be so drawn that 
they be^cluded within this Province as most congenial to them in r^ard to their 
laws, laoguagei and religion, and condaoive to their commercial advantage. 

The undersigned deems the present occasion a fitting one to respectfully urge 
Map of the Gommte. the claim of Canada to all the territory extending along the nor- 
Yionert, 184a ^ thcrly boundary of the United States to the due north line, and 

along the highlands reported by the Boyal Commissioners in 1839, to the head of 
the Bay des Chaleurs, and in the event of the rejection of the Conventional line, 
proposed in the Report of the undersigned, as an amicable adjustment of the pro- 
vincial boundary, that as an alternative proposition, the intersection of the northern 
highlands by the due north line at the point B, be assumed as the north-west ansle 
of New Brunsveick, whence a line be drawn to the western extremity of the Bay dee 
Ohaleurs, so as to exclude all the seigniorid grants from New Brunswick, and include 
them within the limits of Canada, in the spirit of the Boyal Proclamation and the 
Quebec Act. 

All which is nevertheless respectfully submitted. 

J. H« PBICE, Commissioner, 



"(Translation.) 

To the Honorable D. B, Papineau, Commissioner of Crown Lands, &c., &o. 

Sir, — In pursuance of instructions issued from the Crown Lands OflSce, dated 
Montreal, seventh February, 1846, and signed D. B. Papineau, E. L. R., directing 
me to proceed to make a Survey of the Rivers Madawaska and St. John, to mea- 
sure the lands of the persons settled upon these Rivers, and to ascertain the names 
of the persons so settled on lands in the immediate neighbourhood of the said Ri- 
vers, and the date of their residence; to make a Survey of Turtle River and of 
the Lakes adjacent to it ; and also, to make a Survey of Long Lake or Kamjams- 
cut cook, and of the River Oabineau; — I have the honor to inform you, that a few 
tiays after I had received these instructions I set out from those Rivers on Friday, 
the sixth March, and proceeded to Quebec, and thence to River du Loup, a dis- 
tance of two hundred ttnd ten miles ; that at the last mentioned place I was detamed 
several days by a heavy fall of rain which rendered the roads impassaUe, after I 
had finished hiring the men who went to accompany me on my expedition, and had 
procured the provisions necessary for our Campaign ; that it was not until Wed- 
nesdav, the eighteenth of March, that I was able to leave River du Loup ; and that 
after having passed the Portage Road and take Temiscouata, I left at the D^gel^ 
and that after having gone over a distance of sixtv-seven miles, I at last reached 
the place where my operations were to begin, that is to say, the south«eastem line 
of the Seigniory of the Lake. It is perhaps right to inform you, that the said Por- 
tage Road which starts from River du Lioup, takes a south-eastern direction, 
crosses the River du Loup a short distance above the Village, and continues in 
the same direction as far as Green River, a distance of about ei^ht or nine miles, 
and that there are settlements throughout almost the whole of this distance ; that 
from this point the road inclines a little towards the east as far as the River St. 
Francis, where there are two houses for the reception of travellers ; that the River 
St. Francis is seventeen miles from the River au Loup, and that in general this 
j>ortion of the road is tolerably level, but that beyond the Lake it is almost one con- 
tinual ascent and descent across divers Mountains, the principal of which are La 
Grande Fourche, La Montague k Panulis, La Buard, and Lia Petite Fourche; 
from the River St. Francis to Lake Temiscouata the distance is eighteen miles, in 
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which space there are four settlements at some distance from each other ; the road 
is in general good and tolerably well kept in repair out of the moneys collected at 
the Toll Bridge oyer Green River. At the "Lake there are about a dozA houses, 
besides a military establishment consisting of several buildings of the kind ordinarily 
used for such purposes ; at this point the banks of the Lake are pretty high and 
command a fine view of the Lake to the east and west. The Lake is crossed in 
"winter on the ice^ and in summer in canoes ; there is even a Horse-boat plying be- 
tween this place and the D^gelee. There is also a road running round the Lake, 
but I am told it has never been finished, and that there are some very bad places 
upon it Throughout the whole dbtance, which is about twenty miles, there is only 
one inhabitant. 

Bound the Lake the Mountains appear hi^h and thinly wooded, the fire having 
passed over the place several times. The only River of any consequence, and run- 
ning into the Lake, is the River Toledo, on the east; down which a great deal of 
auared timber is brought, and upon which there are several shanties. The River 
adawaska, which forms the outlet of Lake Temiscouata, is a fine river of from two 
to three chains wide, and navigable, at present, only for scows and canoes ; but 
might be made navigable for boats of larger dimensions by the aid of only three or 
four locks. At the place where the ^first settlements on this River commence, its 
appearance is rendered the more agreeable by the fact that the first farms upon it 
are well covered, and display well-constructed buildings upon them. There are 
some very fine alluvial lands (paintes) upon the River, upon which a great deal of 
hay is made. The Mountains are at a reasonable distance from the River, and, 
altjiough lofty, are not the less taken possession of by the settlers, who find them 
easy to clear, and very productive. The inhabitants of these parts are generally in 
easy circumstances, and live well. The principal tributary streams to the Madar 
waeuui, (which joins the St. John a short aistance below the Little Falls, a distance 
of about twelve miles from the Seigniory) are the Birch River (aux Baubaux) on 
the east, and Trout River (h la troute) on the west. The dwellings are generally 
constructed on the banks of the River, or near the road, which is on the west side o£ 
the River, and runs to the Little ' Falls, where it intersects that of the. River 
St John. On the east side of the River, although equally well settled, there are 
no roads yet opened, and when the people want to travel, they have to cross the 
River, or to perform their journey in canoes. Slate and shale are the only rocks I 
saw in this place. At about one mile west of the River, is the little River 
Iroquoise, running parallel to the River Madawaska, and falling into the St. Johns 
almost at the same distance. On this River there are several Mills, such as Grist 
Mills, ^w Mills, Carding Mills, and Fulling Mills. The inhabitants are almost 
all French Canadians, with the exception of a few Irishmen, whose names I give in 
my Journal. At the Little Falls there are two Villages growing up: one on the 
east and the other on the west of the River ]V(aintenant That on the east is the 
largest There is also a Military establishment, a Block House, and other appur^ 
tenances, constructed on an elevated rock, which commands a considerable view over 
the River St. John. The Little Falls is a handsome settlement, at which consid- 
erable business is done, which must go on increasing, inasmuch as it is there that 
die road of communication with New Brunswick joins the Madawaska road ; and 
this is the sole route of communication with the River St Lawrence for all the set- 
tlers on the River St. Johns, as well those in the State of Maine as in Canada. 
The River St. Johns, which is generally about five arpents wide, is shallow, and its 
current very strong : there are a few rapids on it, but they are not very considera- 
Me. This River id studded with Islands and Islets, which are almost all cleared^ 
and on which the owners make a great quantity of hay. There are found upon 
them cast-iron posts, planted by the Commissioners for establishing and makinethe 
line between the State of Maine and Canada, and which shew upon which aide of 
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the line they are situate. In general, the banks of the Biver are of easy access, 
and the Mountain^ are at some distance from them. There are some fine alluvial 
lands on the River, which the settlers know how to turn to advantage. 

From the Biver Madawaska to the mouth of the St Francis, there are 179 lots 
of land settled upon, besides several which are not so yet. These lots are almost 
all occupied by Canadians or Acadians. The lands are generally a mile and a-half 
in depth, as I have found them to be laid out by the IS ew Brunswick Surveyors. 
In laying them out, it appears that the Surveyors have partly followed the clearances 
made by the owners or possessors of the lands surveyed, and that difierent courses 
have thus been ffiven to the lines, as shewn on the plan which accompanies my 
JoumaL On this part of the Biver St. John the lands seemed to me to be o£ 
good quality, and the inhabitants are in easy circumstances. I met with many set- 
tlements of great value which made me regret that there was no road on that side 
of the Biver. The settlers in. these parts having no roads, travel in canoes or 
piroffuesy which occasions so serious a loss of time that the settlements must suffer 
much from it, and their growth must be retarded even by this circumstance alone. 
In this part of the Country there are three rivers whicn fall into the Biver St 
John, namely, the Biver St Francis which bounded my operations, the Turtle 
Biver which I explored and which I shall have occasion again to refer to, and lastly, 
the Little Biver or Webster's Biver, besides several rivulets sufficiently laige to 
drive Mills, and upon one of which there is already a Mill in operation. Behind 
the Biver Concession the lands are, according to the reports of the people, of superior 
quality, and would soon be settled if they were surveyed and divided into lots, and 
this would have the effect of drawing to this side of the line a ^reat portion of the 
Canadians, who by the establishment of the line between the United States and Ca- 
nada, found themselves in a foreign Country, separated from their relatives and 
friends, and forced, so to speak, to submit to the authority of a law which they had 
never learned to respect and which they can never love. Nine miles east of the 
Biver St Francis a Catholic Chapel is being built, it is the only one on this side, that 
lower down being in the State of Maine. The Turtle Biver which falls into the Biver 
St Johns, about fifteen miles above the Little Falls, is one diain wide, and furnishes a 
larj^e quantity of water; it is fed by lakes of considerable extent, and by some branches 
which are themselves fed by lakes ; a great quantity of square timber and sawed lo^ 
are brought down it. Almost at the mouth of this river a Grist Mill and Saw Mill 
have been constructed, belonging to Mr. Jdin Baker, who has a fine establishment 
there. At sixteen and a half mues, we meet the south-west branch of the river, 
which is as large as the river itself, and which leads to a very fine lake called 
'^ Portage Lake ;** this lake is about five miles long, and, on the average, three 

auarters of a mile wide, and is very full of fish. The land in the neighbourhood of 
^e lake appeared to me to be of the best description, and covered with hardwood. 
At twenty-three and a half miles, at the extremity of this river, is '* Jerry Lake," 
which is seven miles long, and from half a mile to a mile wide. On the nver there 
are several good mill-sites, and fine settlements might be formed there, the land 
being of the best kind and very easy to clear. The finer timber on the river and 
lakes has been got out on a lai^e scale ; there are many shanty roads on their 
banks. At the north-west end of Jerry Lake, I saw a line of five and a half miles 
lon^ to Long Lake ; throughout this line I found the land very good and level. 
Although tM ground is high, I found rivulets which would furnish abundance of 
water to those who might settle there. Lake Mamjamscutcook, or Long Lake, is 
fifteen miles long, and 35 chains wide at its broadest part; it empties itself into the 
river Cabineau, and timber of all kinds abounds on the lands adjacent to it, as I was 
told by persons belonging to the shanties, whom I met; these lands are fit for set- 
tlement At the soutn-west end of this lake;, is the road which leads to the mes 
8t John, and which was onened by persons engaged in getting out square timber ; 
it is by this road that they oring in tne provisions they require for their shanties. 
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The river Cabineau, which forms the outlet of Long Lake, is twenty-seven mile» 
long, and falls into Lake Temiscouata, two miles from the fort ; iTam told that be- 
tween this river and the river St. Francis there is a fine river called ^* The Blue 
Biver/' and running into the Biver St Fra:ncis. Between these rivers the land is 
mountainous, but very easy of access. On the south side of the river Cabineau, 
there is also a good portage road from one lake to the other, by which the provbions 
required for the shanties are carried in. In fine. Sir, this country cannot fail to be 
settled as soon as it becomes known ; I am satisfied that the surplus population of 
the Parishes on the St. Lawrence will go there spontaneously the moment the com- 
munications with thb part of the country shall have become sufficiently easy to al- 
low them to visit it. The whole more amply set forth in the map and journal which 
accompany the Beport which I have the honor to submit. 

(Signed,) J. P. BUBEAU, D.RS. 
Three Bivers^ 12th April, 1847. 

True Copy from the entry of record. 

K T. FLETCHER 
Crown Land Office, 

Montreal, Ist October, 185a 



(Transhtiott.) 

Pbeliminakt Bepobt. 

Biver Cabineau, 6th December, 1846. 

Sir, — Li pursuance of instructions addressed to me, issued from the Crown Land 
Office, datea Montreal, 7th February, 1846, and signed D. B. Papineau, C.L.C., 
directing me to proceed to make a survey of the rivers Madawaska and St. Johns, 
to measure the breadth of the lands of the persons there resident, and^ to ascertain 
their names and the date of their settlement, to survey the Turtle Biver as well a» 
the lakes which feed it. Long Lake, the river Cabineau, &c. 

I have the honor to inform you, that, following strictly the instructions above 
mentioned, I have surveyed the Biver Madawaska from the line of the Seigniory of 
Lake Temiscouata to its junction with the St. John near the Little Falls ; and have 
measured the breadth of the land of each individual, as actually possessed by him, 
and this on both sides of the Biver from the Little Falls upwards to the Biver St. 
Francis; measuring also the lands and islands which lie in this Biver, and which 
belong to Canada, but merely noting the Islands which are in the State of Main^ 
in order to lay them down in my map. 

From the Biver St. Francis I descended again as far as the mouth of Turtle 
Biver, which I surveyed as far as its south-west branch, which I followed upwards 
to its first Lake, and which I partially surveyed : after which I continued the 
Burvey of the principal Biver to its head at Jerry Lake, which I also surveyed. At 
the end of this Lake, there is a small Biver, about seven miles long, at the end of 
which is Eagle Lake, which I was anxious to examine ; but the want of provisions 
compelled me to abandon this plan. 

From the head of Jerry Lake, I took a true west line to Long Lake, a distance 
of five miles and a quarter, where, being entiiely out of provisions, I fortunately 
met with some shanty-men, who lent me some, which enabled me to proceed to Lake 
Temiscouata in order to procure a fresh stock. The almost continued bad weather 
which I encountered in this journey disconcerted my calculations. 
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From Lake Temiscouata, whence I had the honor of addressing yon, I began the 
surrey of the Biver Cabinean, of which I have only about six or seven miles to do 
in order to reach Long Lake, which I shall soon have surveyed, the ice being 
Buffioiently strong to bear us. This being only a preliminary report, I confine my- 
self to giving a mere sketch of the Biver and Lakes which I have visited, seeing 
that I shall have to enter into greater detail in the final report which it will be my 
duty to make as soon as the survey shall be completed. 

The whole nevertheless humbly submitted. 

(Signed,) J. P. BUEEAU, D.P.S. 
To the Honorable D. B. Papineau, 

Commissioner of Crown Lands, &a 

True Copy from the Entry of Kecord. 

E. T. FLETCHEE. 
Crown Lands Office, 

Montreal, Ist October, 1850. 



IvflTBUcnoNS to Mr. Joseph P. Bureau, Provincial Land Surveyor, for the Anralar 
Survey of part of the Kiver Madawaska, to its mouth in the Kiver St. John, 
thence westerly up the said Biver St. John, to the mouth of the Biver St. 
Francis* 

Sir, — Having nominated you for the execution of this important survey of the 
Bivers Madawaska and St. «Iohns, and the tributaries of the same, being j^ of the 
service required by the approved Beport of Council, dated * ^ 

I now beg your attention to the following Listructions for your guidance in the 
performance of that service. 

You will repair, with your chain-bearers, as soon as possible after you shall have 
filed your returns for the survey you have been instructed to penorm at Three 
Bivers, and prepare the necessary outfits for this service, so as to take the earliest 
advantage of the ice for the execution of this service, to Biver du Loup, County of 
Eimouski, where you will engage the remainder of your surveying party, to consist 
of no more than six men, including your chain-bearers ; then proceed by the Te- 
miscouata Portage Boad and Lake Teraiscouata to the Biver Madawaska, to 
the south-easterly Boundary of the Seigniory of Madawaska and Lake Temis- 
couata, shown by stone Boundary and Monuments planted on both banks of 
the said river, at about three leagues perpendicular from the D^gel^ or outlet 
of the said Biver Madawaska, where you will, by roeridianal observation, deter- 
mine the variation of the magnetic needle, and then proceed to scale, by an- 
gular survey, the said Biver Madawaska, setting down the courses by the needle, 
and the angle by the limb, at every station, noting in your field-book the 
breadth of the river, the rapids, falls, islands, and their length and breadth, the 
mouth of the various tributaries on both sides of the river, remarking the intersec- 
tion of the different settlements, the occupants of the land on both sides, how long 
settled, distinguishing the position of the lands belonging to Serjeant Macdonald, 
Private Stripman^ located by Government at Trout Biver, and their Boundaries 
set off by Mr. Boucbette, in 1836, according to the annexed jdan, taking note of 
the bearings of the existing line of fences or division between the different actual 
settlements on both sides of the river to its mouth at the Little Falls. You will, 
in the same manner, effect the angular survey of the Biver St. Johns, from the said 
Little Falls at the moutb of the Madawado, to the entrance oi the Biver St. 



Digitized by 



Google 



16 VictoriaB. Appendix (Z^Z.) A* 1S52. 



Francis, restrioting your remarks of the existing settlements to the north bank of the 
Biver St. Johns, which river divides the State of Maine from the Province of Canada 
between the aforesaid limits, the Ixs^e of separation running up the middle of the said 
river ; you will consequently take note of the islands and of the channels thereby 
formed in the riveri and ascertain the portion of the islands, which, by the opera- 
tions of the Commissioners under the Treaty of Washington, belongs to Great Bri- 
tain, for the future disposition of the Crown, remarking whether the same is occu- 
pied and cultivated, or by whom, and whether claimed by grant or leased by com- 
petent authority. 

In view of the future organization of the tract of land lying on the north bank of 
the Eiver St. Johns, between the Rivers Madawaska and^St. Francis, you will, 
to that effect, in scaling the former river, at^the extremity of eight miles from the 
Boundary of the Seigniory of Madawaska aforesaid, plant a large squared post or 
monument on the westerly hank of the said river, inscribed on the north-west side 
T.D., No. 1, for Territorial division. No. 1, T.D., No. 2, on the south side, the 
year and your name. You will plant another monument on the north bank oJP the 
xtiver St. Johns, at the perpendicular distance of nine miles, more or less, as the 
case may be, so as to adopt the division line between the existmg fanps, which you 
will inscribe similarly to the first monument, except that the number will here be 
2 and 3. You will set off a line due north for a distance of a few chains, and plant 
two posts to mark the direction of the line to divide those Territorial divisions nere- 
after ; and thirdly, at the perpendicular distance of nine miles west of last-menrioned 
monument, you will plant another monument in the same manner as the preceding, 
marked 3 and 4, the whole as represented on the annexed plan. 

In performing the survey of the settlements on the River St. Johns, you will 
notice any survey that may have been performed under the authority of the Pro- 
Tince of New Brunswick, and represent the same on your plan, and show how £ur 
the existing improvements have conformed to them. 

You will then effect an angular survey of the Turtle Eiver, and of the border of 
the Lake at the head thereof, and run a check line thence to Long Lake, at the 
head of the Biver Cabineau, which discharge into Lake Temiscouata. 

From the said Long Lake you will draw a check line on the course due west to 
the Lake on the River St Francis, and scale some part of the border of the same, 
80 as to connect your survey with the operations of Mr. Gamache, of that river. 

You will then scale the border of Long Lake and the River Cabineau down to 
its outlet, and close your survey. 

Of all which operations you vrill transmit an ample report and plan, on a scale 
of eighty chains to one incn, accompanied with your fiela-book and journal, and a 
specification of the names of the occupants of the lands along the Rivers Madawaska 
and St. Johns, and the quantity of land which each person is desirous of acquiring 
from Government. 

For the time you will be employed in the execution of this service, you will be 
allowed twenty shillings per diem, and two shillings and six pence for finding your- 
self; and also a surveying party, to consist of six men. To the principal chain- 
bearer will be allowed five shillings per diem; to the axemen, three shillings; and 
to the labourers, two shillings and six pence each per day, and a daily allowance of 
one shilling and three pence each for rations, and a reasonable time allowed them 
for going to and retummg from tlie field of operations. Your disbursements to be 
supportM by vouchers annexed to your account. 

Your pay and allowances for rations to be continued while engaged in preparing 
your returns of survey, and accounts for the execution of the service now intrusted 
to you, which said returns and accounts will be subject to carefd and strict exami- 
nation in this Office. 
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No advances will be made on account of this survey until the returns are made 
and approved by this Department. 

Given under my Hand^ at the Crowp Land Office, Montreal, this seventh day of 
February, 1846. 

(Signed,) D. B. PAPINEAU, C.C.L. 



True Copy, from the Entry of Record, Crown Land Office Montreal, 1st 
October, 185a 

E. T. FLETCHER 



Office of the Commissioner of Crown Lands, 

Toronto, 30th October, 1850. 
The Commissioner of Crown Lands has the honor to report, for the inforination 
.of His Excellency the Governor General in Council, that he has prepared such 
reports and documents relating to the disputed territoiy between this Province and 
Hew Brunswick from such data as were within his reach, and which^ with the Be- 
portof the 19th of February, 1849, already transmitted to the Coknial Office and 
to the Lieutenant Governor of New Brunswick, were deemed necessary to establish 
the rights of this Province in the matter in dispute, with a view of their being 
transmitted to the Arbitrators in England and to the Government of New Brunswick. 

Duplicate copies of these papers have been prepared and are ready for transmit- 
eion. They consist of: — 

First, the Report of the undersigned of the 10th of March, 1850, to which 
Beport are annexed : — 

Extracts of the Beport of the Geological Survey of Canada, for the years 
1847-48, by W. E. Logan, Esquire, Provincial Geologist 

Copy of a Map, constructed by Captain Broughton and Mr. Featherston- 
haugh, dated Foreign Qffice, July, 1842. 

Fi^rative Plan, exhibiting the Features and Character of the Country, 
dated Quebec, July, 1828, and signed Joseph Bouchette. 

Map of New Brunswick and Lower Canada, by Commissioners Mudge and 
Featherstonhaugh. 

Extract of a Pamphlet, supposed to have been written by the Honorable 
Ward Chipman. 

Extract of the Beport, in the form of Bemarks, submitted by Joseph 
Bouchette in 1838. 

Secondly, Beport of the undersigned of the 27th of March, 1850, to which are 
annexed : — 

Extracts from the Compendium of the British Agent, the Honorable Ward. 
Chipman, Chief Justice of the Province of New Brunswick, before the Com- 
missioners under the Treaty of Ghent, 1821. 

Extract from the Beport of the Commissioners appointed by the Queen, on 
the diq)uted Boundary between Canada and New Brunswick. 

Extracts of a Pamphlet, supposed to have been written by the Honorable 
Ward Chipman. 

Bemarks on the Beport of the Comniissioners on the Boundary between 
New Brunswick and Canada, by Tancred Bouthillier, Assistant Commissioner 
of Crown Lands. 
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Copy, letter of His Excellency Sir Archibald Campbell, the Lieatenant 
Governor of New Brunswick, of the 4th of August, 1836, to Joseph 
Bouchette, Esquire. 

Copy, letter of Joseph Bouchette, Esquire, Deputy Surveyor General of 
Lower Cauda, of the 16th of October, 1836, to Stephen Walcott, Esquire. 

Petition of Simon Hebert and 569 others, Inhabitants of the north side of 
the River St John, to His Excellency the Right Honorable Charles Murray, 
Earl Crfthcart of Renfrew, Administrator of the Government of Canada, &c., 
dated Madawaska, 20th February, 1846. 

Returns of Survey by the Surveyor General of Lower Canada, (A. & B.), 
dated 29th June, 1814, locating lands to disbanded soldiers on the Madawaska 
and St. Francis Rivers. 

Thirdly, the Report of the undersigned of the 7th of October, 1 850, to which 
is annexed : — 

A Plan of the disputed Territory between the Provinces of Canada and New 
Brunswick. 

The Commissioner of Crown Lands begs further to state, that he has annexed 
hereto a list of the authorities, works, and documents consulted in the prepara- 
tion of the Reports on behalf of Canada, and which are to be invoked before the 
Arbitrators in England. 

That the following books, pamphlets, and maps, which he respectfully recom* 
mends to be transmitted with the rest of the papers to the Colonial Office, for the 
use of the Arbitrators, are the only documents of that description which he has been 
enabled to collect, viz. : — 

Notes on the South-western Boundary line of the British Provinces, &c., Mon- 
treal, 1839. 

Remarks upon the disputed pomts of Boundary, &c., St John, New Brunswick, 
1839. . 

The Right of the United States of America to the North-eastern Boundary, 
claimed by them, &c. : revised by Albert Gallaher, with Appendix, &c.. New 
York, 1840. 

Notes of the South-western Boundary line of the British Provinces of Lower 
Canada and New Brunswick, &c.: dated Quebec, 1830, by Andrew Stuart. 

Succinct Account of the Treaties and Negotiations between Great Britain and 
the United States of America, relating to the Boundary, &c i by Andrew Stuart, 
14th July, 1838. 

Map of that portion of Her Majestv's Colonies o? New Brunswick and Lower 
Canada, &c. : dated 1839 ; constructed by direction, by Richard L. Mudge andG. 
W. Featherstonhaugh, Commissioners. 

Map B. referred to in the Report of Mudge and Featherstonhaugh, Commistton- 
ers, of the 16th of April, 1840. 

. Map of a portion of the County in dispute with the United States, including the 
plain that separates the Highlands claimed by that Government, &c : constructed 
by W. E. Delves Broughton and J. D. Featherstonhaugh, dated Foreign Office, 
July, 1842. 

Map, showing the various proposals for the adjustment of the Territory in dispute 
between Canada and New Brunswick : prepared by Mr. Arrowsmith, 12th Septem- 
ber, 1845. 

Extract from a Map of the British and French Dominions in Nortk America, by 
John Mitchell, 13th February, 1755. 
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All which 18 most respectftdlj submitted. 

J. H. PHICE, 
Commissioner of Crowo Landf* 



AuTHORmES ooQsulted in the preparation of the Reports on behalf of Canadfti on 
the question of Boundary between that Province and the Province of New 
Brunswick. 

1. L'Escarboty Histoire de la Nouvelle France, l^Od. 

2. Charlevoix, Histoire du Canada, 1744* 

3. Champlain (Voyages^ edition of, 1830. 

4. M^moires des Commissnires, 1750-51. 

5. Chalmers* Political Annals. 

6. British Dominions in North America, by Joseph Bouchettie, £sqtiire|. Sur* 

veyor General, 1830. 

7. Treaties:^- 

St. Germain En Laye (de Eestitution), 28th Mardi, 16S2» 

Breda, Slst July, 1667. 

Byswick, 20th S^tember, 1697. 

Utrecht, 11th March, 1713. 

The Capitulation, 8th September, 1760. 

Treatv of Peace, 10th February, 1763* 

Royal Proclamation, 7th October, 1763. 

Quebec Act, 14 Geo. III. cap. 83, 1774. 

Treaty of Paris, 1783. 

Treaty of London, 1794. 

Treaty of Ghent, 1814. 

Treaty of Washington, 1842. 

8. Reports and Plans of the Surveys preformed under the Treaty af (jbent« 

1817. 
.9. Beports of His Majesty's Agents and Commissioners under that Treaty* 

10. Beports of the Exploration of the Country at the sources of the Kver 

Chaudiire and the sources of the Biver St John^ 1828. 

11. Pamphlets by Andrew Stuart, Esquire, on the Boundary Line under the 

Treaties of 1783 and 1794. 1630 and 1838. \ 

12. Pamphlet supposed to have been written by the Honorable Ward Cbipmaiif' 

1839. 

13. Beport of the Boyal Commissioners, Colonel Mudge and G. W. Feathev- 

stonhaugh, 1839. 

14. Geological Survey of Canada, by W. E. Lo^an, E 

15. Compendium of tne Amim^nts of the British Age 

Chipman, before the Commissioners, under the 1 

16. Exploratory operations of Major Bobertson and Ci 

Engineers, for a line of Bail way between Halifax 

17. Physical Adas of Natural Phenomenon, Map lY., 

Keith Johnston, F.B.S.| 1849. 

Maps. 
Aeemfafnkfing (he lUport, daM in Fdrudry^ 1849< 

A. Partie Orientale du Canada, ou la Nouvelle France, per CorbiieD^ 1640. 

B. Grande Bivijtro du Caiiida, Cdtfr de TOcean en la Notit^ FrMiM, l«Otf. 
G> Cane de laNoa«elle Ftanoei p«r CbamphuBi 1888* 
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D. Map of the Province of Canada, 1830. 

E. Hydrographical Chart of the Bay of Chaleurs, by Captain Bayfield, E.N-, 

1839. 

F. Carte du Canada (red line map), par Guillaume Delisle, 1782. 

G. Part of New Brunswick, representing the Boundary claimed by that 

Province, by — Bailley, Esquire, Surveyor General of New Brunswick, 
and Commissioner. 
H. Map (B) by Alpbonso Wells, Esquire, Commissioner, 1844. 

Accompanying Supplementary Report^ dated in March^ 1850. 
Map (A) of the Royal Commissioners, Colonel Mudge and G. W. Feather* 

stonhangh, Esquire, 1839. 
Map of the Country at the sources of the River St. John and the Eastern 

Tributaries of the River Chaudiere, by Joseph Bouc.hette, Esquire, 1828. 
Map of a portion of the Country in dispute with the United States, by W. E. D. 

Broughton, Captain R.E., and J. D. Featherstonhaugh, Esquire, 1840. 
Map of New Brunswick, by J. S. Saunders, Esquire, Surveyor General of that 

Province, 1842. 
And the Maps accompanying the Report of Major Robinson, Captain Hender- 

8on, and J. W. Johnstone, Esquire, Royal Commissioners, 1848. 

J. H. PRICE, 
Commissioner of Crown Lands. 

Crown Land Department, 

Toronto, October I, 185a 



Cbowm Land pEPARTaiENT, 

Toronto, March 10, 185a 

Sir,*-Among the maps transmitted to this department by command of the 
Governor General, conveyed in Major Campbell, the Civil Secretary's, letter, dated 
8th June last, enclosing copy of a Despatch from the Secretary of State for the 
Colonies, under date of the 12th May last, and covering the above maps referred to 
in the Report of the Commissioners appointed by Her Majesty to investigate the 
respective claims of Canada and New Brunswick, to the territory ceded to Great 
Britain under the Treaty of Washington, there is one ** styled a map of a portion of 
.the country in dispute with the United States, including the plain that separates 
iho highlands claimed by that Government from the highlands of the Treaty 
of 1783," which I respectfully beg leave to bring under His Excellency*s especial 
BOtice. 

"This map (dated Foreign Office, 1842), constructed by W. E. D, Broughton^ 
Captain Royal Engineers, and J. D. Featherstonhaugh^ Esquire, as sustaining 
most satisfactorily the description of the characteristic features of a large section of 
the territory in dispute between this Province and New Brunswick, being therefore 
of paramotmt importance, in justifying the legal claims of Canada to the line of 
boundary claimea by her under the Royal Proclamation of 1763, and Imperial 
Statute of 1784, called the ** Quebec Act," I have the honor to submit in respect to 
tliis map a few observations supplementary to the report I had the honor of laying 
before the Governor General in February, 1849, in obedince to His Excellency's 
order of reference, under copy of the Despatch from the Right Honorable Earl 
Grey, the Secretary of State for the Colonies, dated 26th August, 1848, aeeompany- 
ing the Report of the Commissioners referred to me for my report therein. 

.Upon examination of the map alluded to, it isj^perent, that Messrs. BBOugfatoa 
and Featherstonhaugh have manifested nudi soisntifio ability and ajeooracj of 
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observations in the explorations of the country it exhibits, establishing beyond all 
manner of doubt the existence of the extensive plain or level tract of country lyinc; 
in the region of the sources of the south-west branches of the River St Johns and 
the sources of the easterly tributaries of the Biver Chaudifere, bounded towards the 
south by an elevated ridge of mountains, in which the Metgermette and Portage 
Bivers, branches of the River du Loup, discharging into the River Chaudi^re, 
together with the south branches of the River St. Johns, take their sources opposed 
to sources of the Penobscot falling into the Atlantic Ocean, and towards 1^ north 
bounded by the hills and mountains at the sources of the Etchemin and DuSud 
Bivers, emptying into the St. Lawrence, opposed to the northerly, tributaries of the 
Matawaquam, or of the north-west branches of the River St. Johns, respectively 
forming the mountain ran^e which are plainly identified with the ^^ southern and , 
northern highlands" mentioned in the Report of the Commissioners, whilst the 
features of the plain or valley, and the direction of the mountain ranges tbat form its 
north-westerly and south-easterly boundaries, are fully corroborated and borne out bjr 
the exploratory surveys preformed in 1828, under the authority of a Despatch flrom 
Earl Bathurst, the Secretary of State for the Colonies, in reference to the boundary 
question with the United States, exhibited on the aocompaaying tvaciag, unda: letr 
ter B of the or'^nal plan recorded at this office. 

An inspection and comparison of these maps cannot fail to lead to tk% im- 
pression that the Commissioners, Major Robinson and Captain Henderson, have 
been deceived in the aspect of that part of the country, or have been erroneously in- 
formed in respect to the true position and course of the '^highlands'! they desig- 
nate, and were unaware of the existence of the plain or vaUey separating the nortlr- 
em highlands claimed by New Brunswick, from the southern highlands claimed by 
Canada, when they report as the topographical result of their labours and explora- 
tory research, **that highlands do exist, that divide the waters which empty them- 
selves into the River St. Lawrence, from those that fall into the sea ; that these 
highlands connect themselves continuously by highlands with the north coast of the 
Baie des Chaleurs, at its western extremity, and reach the 45 ® of the latitu^ w^ 
the eastern branch of the Connecticut River, thus essentially fulfilling^ the several 
requirements of the Proclamation, Act of Parliament, and Commission, for the south- 
ern boundary of Canada, and laying the foundation for establishing the strict legal 
claims of the two provinces. 

** On the accompanying map prepared by Major Robinson and Captain Hender^ 
aon, this line is coloured green, and it will be seen that the northern highlands 
claimed by New Brunswick are adopted, and the line contended for by Canada ai 
her southern boundary, rejected." 

The Commissioners, by the adoption of the northern highlands claimed by New 
Brunswick as her line of boundary, would oonsequently maintain the continuity of 
the " northern highlands" across this plain or valley ; an assertion which is not 
borne out' or sustained by the well ascertained features of the country, and which is 
wholly at variance with the result of the exploratory operations of the Royal Com- 
missioners, Messrs. Featherstonhaugh and Mudge, contained in their Report to Het 
Majesty, dated 1839, alluded to in my Report, page 28, who in describing the dis- 
tinctive features of the highlands claimed by the United States under the Treaty of 
1783, and of the highlands claimed by Great Britain, most clearly point out (as de- 
lineated on the map A accompanying their Report), the character and extent of the 
valley in question, as bounded by those highlands, of which the plain exhibited on 
No. 2 forms part. 

If there were any necessity for further proof or evidence of the truth or correct- 
sees of the highly scientific and disinterested men herein mentioned, who were in- 
•tntcted by Her Majesty at different periods with the exploration of the disputed 
territory, I would beg leave to adduce the important and valuable Report to Hit 



Digitized by 



Google 



Ig Yic|oria5. App^ndi^c (Z.Z,) A. IS&$. 



Pnodjl^n^y the Governor O^ieral, of the examination, in a geological pobtof view, 
of that section pf the province, hj W. K Logan, Esquire^ Provincial Geologist, 
publiabed in 1847-48, in the Appendix G of the Journals of the Lc^slative Aa- 
liembly, which corroborates the previous descriptions of the characteristic features of 
the v^ev or pUin in question, and the physical attributes of the mountain ranges. 
Its they ^^n the boundaries of this valley towards the north-west and south-eastf in 
l^cicord^nce with the delineation of the country oi^ the maps herewith accompanying. 

From the fojiegoing statements grounded upon unobjectionable official anthori- 
tiasi it is manifest that there are absolutely no '* highlands" that connect themselves 
oODtinuOusly by highlands with the north-east coast of the Baie des Chaleurs and 
the Conoeoticut Biy^r, represented by the green line on the plan of the Commia- 
HOoemi, and hence^ that the oonclusions the Commissioners have come to, so baaed 
npon Bironeoua data, cannot obtain^ nor justify the daim of New Brunswick to the 
Jme of boundary olaimed by that province, or to any part therefore ef the dispsted 
lOTritory. 

I have deemed it incumbent upon me to submit the foregoing remarks relative to 
ibe plain, exhibited on plan No. 2 of the Commissioners, with a view of the same, 
-aocomponying my Report 9n the question of the line of boundary between this 
Province and the Province of New Brunswick, for the action of the Colonial Go- 
.iwHiment thereon. 

All whioh is Pe^ectfuUy submitted. 

I have, &c^ 

(Signed,) J. H. PJIICE. 
^p Hoqon^ble Jakes Leslie, 

Provincial Secretary^ 

&C. &C0 &0. 



^rrxACT of the Report of the Geological Survey of Canada for the Tear 1847*48, 
by W. £. Logan, Provincial Geologist 
Oeograpkical Chara^rittics. . 
Between Montreal and Quebec the valley of the St. Lawrence has a general 
Aorth^ast course, and presents a flat surface on each bank of the river. On the 
Aorihrweet nde this surface extends in breadth a distance varying from twelve t# 
4wenty mMes, to the flank of a wide-spread, hilly, but not very elevated country, 
a^cupied by syenitic gneiss, interstratified with crystalline limestones, being a con- 
linpation of the metamorpbic formation described in another Report, as existing 
op tl^e Ottawa. ^ Qn the south-east side, the plains exhibit a width of thirty to for- 
ty miles, and, with the intervention of 9 few moderate undulations in one or two 
nlaceflj, reach the foot of ^ range of mountains, which stand on a breadth of twenty«- 
Sve to tbirtv miles. This range is the continuation of the Green Mountains of Ver- 
inont^ ivhich, i^fter entering Canada, lose much of the bold character they possesa 
farther south, thoi^h thfiy still offer, in the district under description, two or three 
Isolated pcAks attaining the height of about 4,000 feet above the level of the sea. 
The opposite sides of the mountain belt run very nearly parallel to one another, and 
j^yallev, or p^ntinuous line of valleys, hounds it on the south-east side, with a gen<p 
^y-folung surface by 90 means so even as the plaips on the north-west, but pre- 
senting few extraordinary swells or abrupt protuberances. The breadth of this val- 
ley may be from fifteen to twenty miles; and to the south-east the land gradually 
rlsfss into 1^ more mountainous tract, extending to the Province line, which runs upr 
fjn i^ ridgp froQi th^ foiireas of th^ Conaecticut Biver to those of the Cbaudi^r^. « 
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Thei^rmigei of mountain and valley aie p«»Ud to oae another and to the St 
Lawrence, and the whole poinci4e with a strike of the formations constituting the 
.diftnet The streams conveying the waters of the area to the great river^ are first 
the Richelieu and the Yamaska, the main trunks of which run in a direct continua- 
tion of the valley of Lake Champkin, with a distance between them equal to about 
the greatest breadth of the lake» and go with a strike, while the eastern branches of 
the Yamaska (including the most southern of them, bearing the name of the 
stream), all of which have their sources west of the Green Mountain range, or 
among its peaks, run transverse to the stratification. Next are the St. Francis and 
the Chaudidre, about eighty miles asunder, the lower part of each of which makea 
a straight section across the measures, including the r^ocks constituting the moun- 
tain range, while their upper parts drain the line of valleys beyond. The upper part 
of the St Francis and its tributary, the Massawippi, floxnng in opposite airection^ 
along ^e foot of the mountain range, occupy about eighty miles of the line in the 
general strike of the formations, and join at Lennoxville, after being supplied by se-^ 
iveral tmnsverse tributaries, which take their sources in the southern mountains. 
The Chandidnei springing in these mountains, overlaps the upper part of the St* 
Francis, flowing in an opposite course, and more southern but parallel line fiur some 
distance below Lake Megantic. It then turns up northward, and is joined bv the 
Biviire du Loup, which flowsacross the measures in the same direction as the lower 

5 art of the Chaudi^re, and further on it meets another tributary called the Famine. 
*bis tributary is in the same relation to the rocks of the country as the upper part 
of the St. Francis and the Massawippi. Flowing in the strike, it takes its source to 
the eastward, in a level tract, which is also the source of the Mitaywa^on and con- 
stitutes part of the valley of the St. John Biver, to which this is tributary; and it 
appears probable that the valley of the St. John, presenting a continuation of the 
line of valleys, will be found to display the same relation to the stratification as that 
portion of the depression to the south-west already mentioned. 



ExTBACTs of a Pamphlet, supposed to be written by Honorable Ward Chipman, en* 
titled ** Bemarks upon the Disputed points of Boundary under the Articles 
of the Treaty of Ghent, principally compiled from the Statements laid by 
the Qo>'ernment of Great Britain before the King of the Netherlands as 
Arbiter." 

" St. Johns, New Brunswick, 1839. 

** Secret Journals of the Old Congress/' vol. iii. p. 169. The following are ex- 
tracts : — 

*^ It is to be observed, that when the boundaries of the United States were de« 
dared to be an ultimatum, it was not thought advisable to continue the war merely 
to obtain territory as fur as St. John's Biver, but that the dividing line of Massa« 
chusetts and Nova Scotia was to be consigned to future settlement. It must be 
confessed, also, that this country, which is said in the new charter to border on No- 
va Scotia and the Province of Maine, on opposite sides, and which goes under the 
name of Sagadahock, cannot be proved to expend to the Biver St John as clearly 
as that of St. Croix. But there is some reason, notwithstanding, to believe that 
Nova Scotia was never supposed by the British King, in any grant to his subjects^ 
to come to the south of St. John's Biver, although he might have exacted from 
France a relinquishment of the lands to the Biver Penobscot, or even Kennebec, aa 
9 part of Nova Scotia.** 

** Topographical Description of the Middle British American Colonies^^ publish- 
ed in the year 1776:— • 



Digitized by 



Google 



16 ViGtorise. Appendix (Z.Z.) A. 1852. 



'^ All the rivers which have their soarces amidst the northern ridges of this great 
range fall into Canada or St. Lawrence River, as the St. Francis, Chaudifere, and 
many others ; all which have their sources amidst the southern ridges, fall into the 
Bay of Fundy or into the main ocean. 

" Connecticut River rises in north latitude 45 ® 10*, at the height of land in lon- 
gitude 4 ® east of the meridian of Philadelphia. 

" A range running hence across the east boundary line in New Hampshire in la- 
titude 44^ ® , and trending north-east, forms the height of land between the Ken- 
nebec and Chaudifere rivers. Of the nature and course of this highland I am total- 
ly uninformed. 

'^ As the River Kennebec has been now rendered famous as a pass by a nuurcli of 
some spirit and enterprise, made by the American following its course across the 
land to St. Lawrence or Canada River, I shall here give a more particular and de- 
t^led description of it than I should otherwise have entered into : — 

'^ This river, in the years 1754 and 1755, was talked of as a route by which an 
army ipight pass the best and shprtest way to attack Canada and Quebec 

*^ The River Kennebec, to begin from its principal branch, may be described n» 
rising on the height of land in north latitude 45 ^ 20', and in east longitude from 
Philadelphia, 5 ® 10', or thereabouts. 

** The ranges in York and Cumberland counties trend to the northward of north- 
east ; those m the County of Lincoln east of Kennebec, next the coast, do so like- 
wise ; but within land they trend more and more to the east of north-east. All the 
heads of Kennebec, Penobscot, and Passamaquada rivers are in the height of land 
running east north-east." [pp. 15, 17, 22, 24.] 

Speaking of the whole range of highlands at the head of the Atlantic rivers near- 
est to the Connecticut, the author observes .is follows : — ^^ Between this high moun- 
tainous tract and the ocean, both in its northern and its eastern range, there is a 
Piedmont of irregularly broken hilly land. Of that in the eastern parts of New 
England, especially east of Penobscot, I can say nothing with accuracy, and will 
therefore say nothing at all." [p. 17.] 

This, it is allowed, is the language of an author scrupulously attached to truth, 
and, on the whole, it may be inferred with safety from his work, that all the rivers 
flowing into the Atlantic between the Connecticut and the St. Croix were either 
known or supposed to have their head waters in a range of highlands or mountain- 
ous tract, stretching eastward with a strong northerly inclination, and that less waa 
known of the range in proportion as it is extended towards Nova Scotia. 

' " What does the north-west angle of Nova Scotia mean ? The words which fol- 
low in the treaty explains its signification : — * That angle which is formed by a line 
drawn due north from the source of St. Croix river to the highlands.' This defini- 
tion which was not in the article as first proposed by the United States, and which 
was, therefore, in all probability made necessary by some subsequent consideration, 
evidently comprehenas two lines, the one artificial, viz., a due north line drawn from 
the source of the River St. Croix ; the other a natural line, formed by one of the 
most striking features of the country, that is to say, the * highlands.' The former 
of these lines having been sufficiently ^certained for the purpose of this investiga- 
tion, the first object of the present inquiry is to fix the proper sense of the term * high- 
lands,' as intended by the treaty." 

** It cannot be denied with any appearance of reason, that in common usage 
the word ^ highlands' suggests the idea of a mountainous tract or range of conspi- 
cuous elevations. Such is the idea we naturally convey in speaking of the high* 
lands of Scotland or those of the Hudson river. By tha word highwider ia meaat, 
in general, a /nountaineer.* 
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^' The place called Mars Hill, is that which Great Britain claims as the point of 
departure f(»r the northern boundary of the United States, and consequently as that 
spot which is designated in the treaty as the north-west angle of Nova Scotia. It 
appears from the Reports of the surveyors that the due north line crosses its eastern 
skirt or flank at a distance of about 40 miles from the monument which marks the 
source of the St. Croix, as fixed in execution of the treaty." 

*^ As to the third point, the British surveyor, Bouchette, in his Report dated the 
21st of May, 1818, observes that he took * the bearings of the principal range of 
highlands extending from Mars Hill to the Catahdin Mountain, the general course 
of which is N.N.E. and S.S.W., and highly conspicuous for its height,' another of 
the surveyors, Odell, states, in a Report filed the 11th of May, 1819, as follows : — 
* Looking westward from this place (Parks, near the Houlton settlement), which is 
itself considerably elevated, and is easily seen from the top of Mars Hill, there ap- 
pears a continued ranee of highland, the view of which is terminated on one siae 
by Mars Hill, and on the other by the Spencer Mountains.' The general result of 
these documents, with respect to Mars Hill and the adjacent heights towards the 
west is, that ' a generally hilly country is found to extend towards the eastern 
branch of the River Penobscot.' This is confirmed by the Report of the American 
surveyor, Loring, dated in December, 1820. It may be added, that the British 
assistant surveyor, Campbell, describes the highlands where the monument is situat- 
ed (m the height of land between the Kennebec and Chaudi^ rivers, as extending 
in a N.E. to E.N. E. direction, and consequently tending to communicate with the, 
h^hlands at the sources of the Penobscot river." 

It has been urged on the part of the United States that the three prepositions^ 
**-from," ** along," and ^* to," employed in defining the northern boundary line, ^* are 
the clearest and strongest which could have been selected for the purpose of dedar- 
ing that the boundary thus described must, through its whole extent, from its be* 

E'nning to its termination, be along highlands," such as they presume the treaty to 
kve intended. This remark is indeed made on grounds which do not apply to the 
view taken by Great Britain of the same subject. It is nevertheless, to be observ- 
ed, that, in two acts of the highest authority connected with this discussion, a Royal 
Proclamation and an Act of Parliament, the very same prepositions are used in 
order to describe lines which have since been discovered to be too imperfect to ad- 
mit of their being traced in conformity with this description. The Acts alluded to 
are the Proclamation of 1763 and the Quebec Act, The boundary described in 
the Proclamation has two evident interruptions in the course of its line, notwith- 
atanding the use of the three prepositions, to which so much efficacy has been attri- 
buted. In the first place, the line which is described as passing along the highlands, 
and also along the coast of the Bay des Chaleurs to Cape Rosiers, has an interme- 
diate space to traverse between the highlands, wherever they may terminate accord- 
ing to the supposition hitherto maintained, and the north coast of Chaleurs Bay, for 
which no provision appears to have been made by the terms of the Proclamation. 
Secondly, there is a similar interval between Lake Champlain and the opposite ex- 
tremity of the highlands, which do not extend to the shores of the lake. According 
to the Quebec Act the line was to go from the Bay of Chaleurs, along the highlands, 
&C., to a point in 45 ^ north latitude, on the eastern bank of the River Connecticut, 
keeping the same latitude directly westward through the Lake Champlain. This 
amendment of the proclamation itself occasioned a fresh difficulty, which it was sub- 
sequently found necessary to obviate in the treaty. A line described as passing 
along the highlands in which the sources of the Connecticut are situated could never, 
it is manifest, have reached a point on the bank of that river at a considerable dis- 
tance below i^ sources. What relates to the want of continuity between the Bay of 
Chaleurs and the highlands is the same in the Act as in the Proclamation. 
The highlands, which the American argument describes as passing without inter* ' 
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raptfon from the jxmit proposed by die United States &8 the true nortiMTesi angle 
of Nova Scotia to the norut-westermoet head of Connecticut rirer, are whoUj des- 
titute of any marked or oonspiouous elcTation^ though by far the greater part of 
their extent 

The line which they claim is, in fbct, no other than the boundary line which 
they suppose to have existed as between Canada and Nova Scotia in virtue of the 
Boyal Proolamation of 1763; but that Une, it is well knows^ cannot continue along 
the highlands according to the condition on which the United States insist It must 
leave tnose highlands in order to pass along the north coast of the Bay des Chaleurs. 
In this manner it is evident that whatever may be the character of the country in a di- 
rect line between Mars Hill and Chaleurs Bayi the line claimed by the United States 
is defective in that very quality to which they attach so great a degree of importance* 

A line extending from the source of the St. Croix ** toirards the north," to the 
nearest part of the St Lawrence^ would, at all events, strike that river, owing to the 
obUquity of its source far to the west of that point where a due north line would 
intersect it A reference to the map will make this olcflir. It must not be forgotten 
that the Commissioners, under the 5th Article of the Treaty of 1794, in deciding 
wUoh wu the true St Croix, adopted the northern stream, to the exclnsiott of the 
western* Thus the variations of this one grant alone offer four several north-west 
angles of Nova Scotia. The western stream being the one named in Sir WiUianr 
Alexander's grant, the preference of die northern stream must surely invalidate the 
aathority of the grant as a binding designation of the boundary of Nova Scotia ; and 
at any periods subsequent to the Pro<£unation of 1763, Sir William Alexander's 
grant is altogether krelevaixt as to the northern boundary of that Province. 

The charter of Massachusetts^ dated 1691, does not mention the territory of S»- 
gadahodc, which according to the Duke of York's grant, extended by its eastern 
and western limits to the Kiver St Lawiience. It annexes to the Province of Mas»- 
adnisetts only those ^* lands and faere^taments lying and extending between the 
said country or territory of Nova Scotia and the said River SagadahocL" Agree- 
ably to these words, the northern limit of Sagadahock, as annexed to Massachusetts^ 
would be a line drawn obliquely from the source of the Sagadahock or Kennebee 
river to the point of the intersection between the western boundary of Nova Scotia 
Bad the soutn bank of the Biver St Lawrence. Besides the considerations arising 
out of this circumstance, it is to be remembered that the right of Massachusetts to 
retain any part of Sagadahock, at least that part of it which lies east of the Penob- 
scot river, has been continually questioned and denkd by the British Government. 

The AoMricasn line, prolonged in easterly direction, would extend to Cape Hosiers, 
leffving an interval of more than half a degree between its own course and that of 
the north coast of Chaleurs Bay ; and supposing the line to be carried fdong the coast 
of Chakurs Bay, agreeably to the terms of the Proclamation, a considerable part of it 
must necessarily pass, before it reaches that bay not between rivers falling on one 
side into the St Lawrence, and on the other into the sea, but between the streams 
vriiich fall into the Bay of Chaleurs only; and in a direction nearly at right angles with 
thedtrectioa of the line prolonged to Cape Rosiers. The trutbis, that tlie line describ* 
ed in the proclamation was never put to the test of a practical application, nor did the 
circumstances of the country require that it should receive a more fixed and positive 
character throughout that central portion which intervenes from the Bay of Cha- 
leurs to the dividing highlands situated immediately between the sources of the 
Kennebec and Chaudifere rivers. On the B^y des Chateurs there were setttsnveMA 
connected with the fisheries ; at the other end of the line settlements were also to be" 
found ; and it was lAierefore desirable to provide for an actual dcKnntatimi rdative 
to the rij^ts of provincial jurisdictiott in both lliose parts of the country. 

In the «< Quebec QkzetUf' of the 24th January, 1765, there is a notice issued 
inun Iheofficc of the PitivhieM SecFStayy of thai Pwrriiiee»ty wMAell Qattrf^^ 
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inhabitants are prohibited from interfeang with the hunting grounds of the Indians 
" down to the Great Falls of the Eiver St. John.*' This is an act of clear jurisdic- 
tion by the Goverment of Quebec down to tho place mentioned in the notice^ viz., 
the Great Falls of the River St. John ; and such a jurisdiction could not have been 
exercised had not the place have been deemed to be within the limits of the Province 
of Quebec, according to the bounds described in the then recent Proclamation of 
1763. 

In the month of November, 1784, Charles Nichau Noiste, a native Indian, was 
tried and convicted in the Court of Queen's Bench at Quebec for the murder of one 
Archibald McNeil at Madawaska. The place where the offence was committed is 
thus described in the indictment : — ** Near unto the village of Madawaska, in the 
district of Quebec, in the Province of Quebea 



Extract of the Report (1828), in the form of remarks, submitted b^ Joseph Bon- 
chette. Esquire, Deputy Surveyor General, relative to the physical features of 
the ^* Highlands,'' defining the southern boundary of the Province of Canada, 
deduced from actual surveys and explorations of the country between the 
Connecticut and Bistigouche Rivers^ communicated to the Boyal Commis- 
tton in 1838. 

That from the heights dividing the Rivers Metgermette and Penobscot, proceed* 
ing thence northward along a line dividing the waters of the St. Lawrence and 
those of the River St. John, there are no ^* lands which can be fairly designated as 
highlands,'* but on the contrary, one general level plain, the greater part of it savanne^ 
prevailing about the opposed sources of those rivers, until the dividing line attains 
the northern Boundary of the Great Valley, at a point between the north-western- 
most branch of the Daaquam or Mittay wanquam, and the north-easternmost branch 
of the LaFamine River, distant across the valley twenty-eight miles from the Met- 
germette ; thence the dividing line proceeds easterly, northerly, and north-easterly 
along the edge of an elevated ridge (yet subordinate to the more elevated hills of 
the source of the River du Sud and Etchemin)between the tributaries of the Daaquam 
and Eseganetrogook, opposed to the sources of Etchemin and River du Sud, until 
it gradually descends upon the broad table-land which follows parallel with the St. 
Lawrence, in the rear of the Seigniories of Lepinay or St Thomas, Bonsecour, 
Xiessard, and River Quelle, and the Township of Ixworth, in which the rivers 
emptying into the St. Lawrence, and those falling into the St^ Johns, have their 
sources commonly in wet, swampy ground, which characterises this table-land, al- 
though at a mean elevation of about 1,600 or 1,700 feet above the tide-water, and 
which may be considered as the base of the elevated Mountains of Buckland and 
Eseganetrogook. Similar features of country as those that have been above desr 
cribed, as marking the line dividing at their sources the waters of the St. Law- 
rence and St. Johns, are to be traced in an equally striking degree in pursuing that 
line north-easterly towards its intersection with the due north exploring line. 

From the north-easternmost source of the Black River, which is opposed to and 
in the level ground, with a small Lake at the head of a branch of the River Quelle, 
the dividing line continue for thirty or forty miles through a varied country, occu- 
pying still what is commonly known as the table-land of the St. Lawrence, in 
which the character of spruce and fir timbered land, occasionally interspersed with 
-white birch and pine, almost invariably prevails. 

The surface of the Country becomes more gradually elevated in proportion as the 
dividing line reaches that mountainous section traversed by the Temiscouata Por- 
tage road, and forming that part of the northernmost Boundary of the Great Valley 
of the St. Johns where the leading features which have been noticed as peculiar to 
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the St Lawrence wafers, as opposed to those of the St John, are strongly exem- 
plified at the sources of die Ghreen and Trois Pistoles Bivers, which lie in swampy 
or level ground, several miles south of the elevated Mountains known as the Grande 
Fouche raradiS) and St Fran90is Mountains^ and the lesser and Grande Fouche 
branches of the River St. Francis, rise in level lands at the base of these Mountains, 
several miles north of the Portage road. This position of the opposing waters oc- 
casions the dividing line to wind in a singular manner from the source of a branch 
of the Ghreen Biver to another of the St Francis, and then again from the latter to 
the head of the branch of the River Trois Pistoles, thereby intersecting the postage 
load in three difierent places, whence it finally bears N.N.E. through a less moun- 
tainous country, south of the River Trois Pistoles, and ultimately attains the gene- 
rally level tract along the rear line of the Seigniory of Nicholas Rioux, in which 
the eastern branches of the last-mentioned river, and the western branches of the 
Biver Rimouski, one of them called Rivi&res aux Ecores, take their sources in com- 
mon with the Lakes at the head of the streams which fall into Lake Temiscouata. 

The dividing line, scarcely fifteen miles distant from the banks of the St. Law- 
rence, continues on a general course east, south-easterly from the south comer of 
the Seigniorv of Nicholas Bioux, through a varied country of hill and valley, but 
stiU generally fiat about the Lakes at the head of the opposing rivers, viz. : — the 
Toledo falling into Lake Temiscouata, opposed to the southern branches of the Biver 
Bimouski, dong which rivers the country is broken and mountainous, and in some 
parts rising to a considerable elevation above the table-land. 

The line then proceeds easterly, passing near to the soiurces of the Quamquerti- 
cook or Green Biver, falling into the Biver St. John, intercepting in its course 
some Mountains which are the northern extremity of a broken ridge, wending south, 
between the eastern branches of the Green Biver and the western tributaries of the 
Best^uche, continuing thence still easterly, along varied ground, not, however, 
dividmg the waters fiowing into the St Johns, but those of the Bestigouche from 
the south-eastern branches of the Bimouski to a point between an inferior tributary 
of the Biver Mistone, falling into the Bestigouche and Biver M(;tis, which empties 
itself into the St. Lawrence, being the termination of the due north line, and the 
north-west angle of Nova Scotia, according to the American claim. 

It has, therefore, been satisfactorily shown that there are no lands which can be 
fisdrly designated as highlands along the line of Boundary claimed by the American 
Government, neither at the sources of the rivers emptying into the St. Lawrence 
nor at the sources of the Biver St. Johns, as opposed to each other, save and ex- 
cept where the inferior tributaries of the Bivers Daaquam and Eseganetrogook 
happen to find their sources in the subordinate elevations which skirt the outlines of 
the Townships of Ware, Standon, and Buckland, and which embrace at the sources 
of the Etchemin and Du Sud, the highest land along the northern limits of the 
Great Valley. 

(Certified,) JOS. BOUCHETTE. 



Li obedience to His Excellency Sir George Provost, Baronet, Governor in Chie^ 
&C., &c's commands, by Mr. Secretary Brenton's letter of the fifth March, 1814, 
I have proceeded to White Birch Biver, on the Madawaska, where I surveyed and 
laid out two lots of land for the settlers of the tenth B.y. Battalion, viz. : — 

1st. For Seijeant William Smith, lot marked C, on the annexed plan, situated 
on the north side of the Biver Madawaska, bounded as follows, viz. : — beginning 
at Birch Point, near a pine tree on said point, which forms the entrance of White 
Birch Biver on the easterly side ; running from thence magnetically N. 10 ^ £., 
thirty-eight chuns eighty links (having pknted square posts on the bank at a b. 
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to show more distinctly the coarse of the (|aid line) to the north->wedte]4y angle of 
said lot, thence S. 80 ® E. twenty-six chains ; thence South 10 ^ W., forty-four 
chains forty links to the River Madawaska, and from thence along the bank of said 
river as it winds and turns to the place of beginning, containing 103^ acres, and the 
usual allowance for highways. 

2ndly. For James Simpson, private in the tenth B.Y. Battalion, the lot marked 
D, on the annexed plan, bounded as follows, viz. : — b^inning at a post planted 
on the bank of the Madawaska, standing on the division line between the lots C 
and D ; running from thence magnetically N. 10 ^ E. along said division line, sixty- 
three chains fifty links to the north-westerly angle of said lot ; thence S. 80 ® E. 
twenty-six chains ; thence S. 10 ^ W. twenty-six chains to the River Madawaska ; 
and from thence along the bank of said river as it winds and turns to the place o£ 
beginning, containing 105^ acres, and the usual allowance for highways. 

The front of these two lots is in general ver^ good meadow land, a mixture of 
birch and pine timber, and in rear the soil is still better, and rises gradually. 

Given under my hand. Surveyor General's Office, Quebec, 29th June, 1814. 

(Signed,) JOS. BOUCHETTE, 

Surveyor General. 

True copy of Entry on Record^ 
Crown Land Department, 

Montreal, October 1, 1850. 



In obedience to His Excellency Sir George Provost, Baronet, Governor in Chief, 
&c., &c's commands by Mr. Secretary Brenton's letter of the 6th May, 1814, I 
proceeded to the River St. Francis, in the Portage Tembcouata, and on the easter- 
ly side thereof surveyed and laid out two lots of land for two settlers of the 10th R. V. 
battalion, viz., 1st, for David Gardener, lot marked A on the annexed plan, situated 
on the easterly side of the River St. Francis, bounded as follows, viz., banning at 
a post planted at thirty-six links from the easterly bank of the River St. Francis on 
the Portage road, running from thence magnetically N. 58 ^ 30' E. six chains 
ninety links from the river to a post plant^ on the northerly side of the road; 
thenee S. 82 ^ 30' E. forty chains to the easterly angle of the said lot ; thence S. 
7 ® 30' W. twenty-six chains ; thence N. 82 © 30* W. thirty-one chains forty links; 
thence S. 58 ® 30' W. eight chaiqs to the River St. Francis, and from thence along 
the bank of the said river, as it winds and turns to the place of b^itinin^ containing 
106^ acres, and the usual allowance for highways. 

2ndly, for William Clifford, also private in the lOthR. V.Battalion. The lot marked 
B on the annexed plan, situated on the easterlv side of the River St. Francis, 
bounded as follows, viz., be^nning at a picket planted at thirty-six links from the 
bank of the river, on the division line between said lot and that of David Gardner, 
running from thence along said division line six chains ninety links from the river 
to a picket on the north side of the Portage road ; thence S. 82 ® 30' E. thirty-four 
chiuns fifty links to the south-easterly angle of the said lot; thence N. 7 ^ 30' E. 
twentv-nine chains; thence N. 82 ^ 30' W. forty chains; thence S. 58 ® 30* W. 
four chains eighty links to the River St Francis, and from thence along the banks of 
said river, as it winds and turns to the place of beginning, containing llj^ acres, 
and the usual allowance for highways. 

The land in the front of these two lots is low along the river» and wiU afford some 
meadow ground, but in some parts rather stony : but in the rear the land is faigfa and 
open ; timbered principally with maple and other hard wood. 
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Giyen under my hand^ Surveyor General's Office, Quebec, 29th June, 1814, 

(Signed,) JOS. BOUCHETTE, 

Surveyor General, 

True Copy of the Entry on Record. 

(Signed,) J. H. PRICE, 

Commissioner of Crown Lands. 
Crown Land Department, 

Montreal, 1st October, 1850. 



No- 5. 

(No. 526.) 

Extract of a Despatch from Earl Grey to Governor General the Earl of 
Elgin and Kincardine, dated Downing Street, November 1, 1850. 

I have the honor to acknowledge the receipt of Your Lordship's Despatch, with 
its Enclosures, No. 215, of the 10th ultimo, from which I am gratified to learn that 
the terms of the arbitration to which the question of the disputed boundary is to be 
submitted have been agreed to by the respective Governments of Canada and New 
Brunswick, and that there is every probability of the result proving equitable and 
satisfactory to both Provinces. 



No. 6. 

Copy of a Letter from Benjamin Hawes, Esquire, M.P., to the Arbitra- 
tors on the Boundary Question. 

Downing Street, November 28, 1860. 

Sir, — ^I am directed by Earl Grey to inform you that you have been appointed 

by Lord Elgin, with the advice of his Executive Council, to act as arbitrator in the 

pending question of boundary been the Provinces of Canada and New Brunswick. 

I am further directed to transmit to you a copy of the Despatch of the Governor 

Sir E. Head, No. 60, General and Lieutenant Governor, and resolutions ot his Execu- 

Oct 24, 1650. ^^^ Council, respecting the proposed arbitration ; and to inform 

Lord Elgin, No. 215, you that T. Twiss, Esquirc, has been appointed under similar 

Pel. 10, 1S50. resolutions on behalf of New Brunswick. 
Extract of Lord Grey's And I am to add, that all documents in the custody of this 
£i!!]i?!^o. M)7^ Jooe I^^partment which you may require to consult will be immediately 
27, 1860.' placed under your inspection. 

I have, &c., 

(Signed,) B. HAWES. 

Thomas Falconer, Esquire, 
&C. &c 

[Sinular letter to T. Twiss, Esquire, Arbitrator on behalf of New Brunswick.} 
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No. 7. 

(No. 535.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine, 

Downing Street, November 29, 1850. 
My Lord, — In reference to your Despatch, Na 226, of October 31, 1 have now 
to inform you that Mr. T. Falconer has accepted the office of arbitrator in the 
pending boundary question ; and that Travers Twiss, Esquire, D.C.L., has been 
similarly appointed on the part of New Brunswick. These gentlemen will enter on 
the functions assigned to them without delay, and you shall be further informed of 
their proceedings as occasion may require. 

I have, &c., 

(Signed,) GREY. 
The Earl of Elgin and Kincabdine^ 
&c. &c. &c. 

[A similar Despatch addressed to Sir E. Head.] 



No. a 

(No. 537.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, December 10, 1850. 
My liord, — ^With reference to my Despatch, No. 535, of the 29th ult., apprising 
you that Mr. Thomas Falconer and Doctor Travers Twiss had accepted the office 
of arbitrators in the pending boundary question, I have now the honour to acquaint 
your Lordship that these gentlemen have nominated the Right Honorable Stephen 
Lushington, Judge of the Admiralty Court, and a member of the Judicial Con^ 
mittee of the Privy Council, to act as third arbitrator in the decision of the question. 

I have, &C., 

^Signed,) GREY. 
The Eatl of Elgin and Kincardine, 

&C. &C. &C. 



No. 9. 

Copy of a Letter from Benjamin Hawes, Esquire, M.P., to the Right 
Honorable Stephen Lushington. 

Downing Street, December 14, 1850. 
Sir, — I am directed by Earl Grey to acquaint you^ that Doctor Travers Twiss 
and Thomas Falconer, Esquire, the Arbitrators appointed respectively by the Go- 
vernor of Canada and the Lieutenant Governor of New Brunswick, with the ad- 
vice of their Executive Councils, to act in the pending question of boundary be- 
tween those Provinces, have, in pursuance of the powers vested in them, nominated 
you ag third Arbitrator in the decision of the said question. 
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I am farther directed to transmit to you copies of Despatches from Lord Elgin 
and Sir Edmund Head, together with the Resolutions of their Executive Councils 
respecting the proposed Arbitration^ and I am to state that all documents in the 
custodj ^ this Department which you may require to consult will be immediately 
placed under your inspection* 

I have* &o.f 



Bight Honorable Stephen Lushington, 

&c. &C. &C. 



(Signed,; B. HAWES. 



No. 10. 

Copy of a Letter from the Arbitrators on the Boundary Question to 

Earl Grey, 

(Reoetred March 28, 1851.— Answered April 2, 1851.) 

March 24, 1851. 
My Lord, — The undersiCTod, the Arbitrators iq^inted to Beport to Her Ma- 
jesty's Government upon the question of Boundaiy between the Provinces of Qa- 
nada and New Brunswick, have the honor to request, pursuant to the terms of the 
reference made to them^ that the time for presenting their Beport may be extended 
by Her Majesty's Government to the twenty-first <£y of April, 186 L 

We have, &c., 

(Signed,) STEPHEN LUSHINGTON. 



The Bight Honorable Earl Grst, 
&c« &c* &C. 



TBAVEBS TWISS. 
THOMAS FALCONEB, 



Copy of a Letter from Benjamin Hawes, Esquire, M.P., to the Arbitra- 
tors on the Boundary Question. 

Downing Street, April 2, 1851. 
Gentlemen, — In answer to your letter of the twenty-fourth of last month apply- 
ing to have the time for presenting your Beport on the question of Boundary be- 
tween the Provinces of Canada and New Brunswick extended to the twenty-first 
April, I am directed by Earl Ghrey to inform you that Her Majesty's Government 
have extended the time accordingly, and have notified this extension to the Go- 
vernor General and Lieutenant Governor of New BrunswicL 

I have^ &c.y 

(Signed,) B» HAWES. 
The Bight Hon<»aUe S. LusmNoroN, 
Doctor Twiss, 
T. Fajuconeb, Esquire. 
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No. 12. 

(No. 574.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, April I, 1851. 
My Lord, — The arbitrators appointed' to report upon the queation of Boundary 
between the Provinces of Canada and New Brunswick, having requested that the 
time for presenting their Report may be extended by Her Majesty's Government 
to the twenty-first of this month, pursuant to the terms of the Minute of the 'Ex- 
ecutive Council of Canada, approved by yourself, and concurred in by Sir E. Head^ 
Her Majesty's Government nave extended the time accordingly. 

I have, &c., 

(Signed,) GREY. 
The Earl of Elgin and Kincabdine, 
&c. . &c. &C. 



No. 13. 

Copy of a Letter from the Arbitrators on the Boundary Question to 

Earl Grey. 

Eaton Place, April 17, 1851. 

My Lord, — We have the honor to transmit to Your Lordship a scheme for set- 
tling the Boundaries of Canada and New Brunswick, which is approved by both of 
us ; we also send two maps which will illustrate that scheme. 

We have, &c., 
(Signed,) STEPHEN LUSHINGTON. 
TRAVERS TWISS. 
The Right Honorable Earl Grey, 
&C. &c. &c. 



No. 14. 

That New Brunswick shall be bounded on the West by the Boundary of the 
United States, as traced by the Commissioners of Boundary under the Treaty of 
Washington, dated August, 1842, from the source of the St. Croix to a point near 
the outlet of Lake J^ech-la-wee-kaa-co-nies, or Lake Beau, marked A in the 
accompanying copy of a part of Plan 17 of the survey of the boundarv under the 
above treaty ; thence by a strakht line connecting that point with another point to 
be determined at the distance of one mile due south from the southernmost point of 
Long Lake ; thence by a straight line drawn to the southernmost point of the Fiefs 
Madawaska and Temiscouata, and along the south-eastern boundary of those Fiefs 
to the south-east angle of the same ; thence by a meridianal line northwards till it 
meets a line running east and west, and tangent to the height of land dividing the 
waters flowing into the River Rimousld from those tributary to the St jfohn; 
thence along this tangent line eastward until it meets another meridianal line tan- 
gent to the height of land, dividing waters flowing into the River Rimo na ki from 
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those flowing into the Restigouche River; thence along this meridianal line to the 
forty-eighth parallel of latitude ; thence along that pareTlel to the Mistouche River, 
and thence down the centre of the stream of that river to the Restigouche ; thence 
down the centre of the stream of the Restigouche to its mouth in the Bay of 
Chaleursy and thence through the middle of that Bay to the Gulf of the St. Law- 
rence, the Islands in the said^Rivers Mistouche and Restigouche, to the mouth of the 
latter river at Dalhousie, being given to New Brunswick. 

We have, &c., 
(Signed,) STEPHEN LUSHINGTON. 
TRAVERS TWISS. 



No. 15. 

Dr. Lushington's Reasons for the Opinion delivered by him in the 

Precediog Paper. 

Having carefully read the whole of the papers sent to me respecting the question 
as to the Boundaries of Canada and New Brunswick, I came to the conclusion that 
the Report of Major Robinson, Captain Henderson, and Mr. Johnstone, was one of 
the most important documents to illustrate the true state of the case. That Report 
(save the comments subsequently made upon it) was a document of the most recent 
date. The Commissioners appointed to consider the subject were unquestionably of 
competent skill, so far as related to any question of topographical examination. 
They, with Mr. Johnstone, had every opportunity of hearing all that previously 
passed, and weighing the arguments advanced on both sides. 

I deemed it necessary to give this Report the most attentive consideration, to 
test, as far as it was possible, the truth of its premises and the correctness of the de- 
ductions formed from these premises. To attain this end I carefully considered all the 
objections which had been urged against it, and all the views of the subject which 
had at auy time been taken inconsistent with it. 

That Report may be divided into three parts: — 1st. Statements of topographical 
facts; 2nd. Of other facts and circumstances; 3rd. Legal and other deductions 
therefrom. 

I do not find that the topographical facts are denied, nor (speaking generally) the 
other facts, but the principal objections have been raised to the inf'erences drawn 
from those facts. 

It is admitted on all hands that the Commissioners, in laying down the basis for 
ascertaining the boundaries between the two Provinces, adopted the true grounds, 
viz., the Royal Proclamation of 1763, the commission to Governor Wilmot in the 
same year, and the Act of Parliament passed in 1774, fixing the limits of New 
Brunswick. The Commissioners were of opinion that the legal line of demarcation 
was capable of ascertainment, or, in other words, that a line of boundary did exist 
which might be traced, and which would be in conformity with the main requisi- 
tions in the Proclamation, Commission, and Act of Parliament 

The line so suggested by them was utterly at variance with all the claims 
preferred on the part of Canada. 

The line of the southern mountains suggested by Canada was irreconcilable with 
the main provisions of the Proclamation, Commission, and Act of Pariiament, and 
so obviously so that the position on the part of Canada was abandoned, and not 
attempted to be urged in the recent discussion with Dr. Twiss and Mr. Falconer. 
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Whether, however, the Eojal Commissioners had disoov^red the true Kne, was 
another and a different proposition. This was denied on the part of Canada^ and it 
was contended that no true line conld be discovered. As it is now agreed b j all to 
adopt a conventional line instead of abiding by the true legal limits, the propositioa 
became of less importance ; but I think it right to state my opinion that if I had 
been compelled to say yes or no as to the true line of demarcation stated l^ th« 
Commissioners, I should, notwithstanding some difficulties, have given my assent to 
their conclusion. 

It was not, as I have said, necessary to prosecute this inquiry to aa absolute de- 
cision, as all a^eed there must be a conventional line; still, the &ct of there being 
a true line of kgal demarcation is not whoUy foreign to this point. 

It appears to me that the Royal Commissioners discharged ^heir duty with great 
ability — that they weighed with care and impartidity fdl the (acta and arguments 
adduced on both sides — that their chain of reasoning is just and correct. I was 
therefore strongly disposed to adopt their conclusions, and in the main to approve of 
the conventional line suggested by them. 

To that line Canada was strongly opposed ; New Brunswick had made some 
objections, but had ultimately acquiesced. 

When my co-arbitrators and myself commenced the subject, each of them proper 
ed another conventional line. After several conferences and much discussion on 
paper, it was found impracticable to modify either of these two lines so as to get an 
unanimous decision. 

It became necessary, therefore, that I should suggest a line myself: I took the 
line described by the Royal Commissioners as the foundation, and determined not 
to deviate from it without strong reason. 

The Commissioners had stated in their Report that they would have assigned the 
Sei^iories of Temiscouata and Madawaska to Canada, had it been possible to do so 
without much injury to the general arrangement. 

On the part of Canada the loss of these Fiefs was considered to be a great griev- 
ance, not merely on account of intrinsic value, which cannot be great at present, but 
also as a matter of feeling, and certainly manv reasons combined for assigning them 
to Canada, if it could be done ; the Commissioners, too, had strongly expressed this 
opinion : the difficulty was to find a line which would give the Fiefs to Canada, and 
yet not (to use the words of the Report of the Commissioners) do much injury to 
the genend arrangement I did not think this difficulty wholly insuperable, and 
endeavored, to the best of my ability, to chalk out a practicable line giving these 
Fiefs to Canada. I could not, however, feel any confidence in the practicability of 
this line for want of local and engineering knowled^, I' therefore asked for the 
assistance of Captain Simmons, and to that gentleman I am greatly indebted for the 
cordial and efficient manner in which he rendered that assistance. I found in him 
all that could be asked for, — local knowledge, engineering skill, and an earnest 
disposition to make them available. 

The line now proposed to the Colonial Office has been approved by him as prao* 
ticable and convenient. 

Doctor Twiss, on the part of New Bruoswiok, aeqoieseed ; I ent e rt ain ed soma 
hopes that, as the Fiefis of Temiscouata and Madawaska were now to be assigned to 
Canada, Mr. Falconer might be induced to acquiesce also, but these hopes were not 
verified. 

The line so suggested by me and aiy{»oved by Doctor Twiss» is founded, as fiur as 
possible, upon the principle of possession, a principle laid down by Lord Hardwick 
m the Baltimore case as the true principle to govern all questions of disputed 
boundary. This, too, is the basis recommended by Lord Metcalfo. 
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' .One of the principal grounds of objection raised by Mr. Falconer was, that the 
territorial limits of Canada were not extended to the River St. John. It appeared 
to me that the objection was not tenable — that Canada had no just grounds what- 
ever whereon to maintain this claim — and that with regard to general policy, it 
would be very inconvenient to establish two claims to this river which might 
produce confusion and litigation. 

The line agreed upon by Doctor Twiss and myself may be described as a line 
founded on tl^t of the Royal Commissioners, but modified so as to give Canada the 
Fiefs of Temiscouata and Madawaska, with some slight addition to New Brunswick 
on the north-westy of little value. 



No. 16. 

Copy of a Letter from Thomas Falconer, Esquire, to Earl Grey. 

3, FiGTREE Court, Temple, April 17, 1851. 

My Lord, — The boundary line between the Provinces of Canada and New 
Brunswick, which the Bi^ht Honorable Doctor Lushington and Doctor Twiss have 
agreed to report to Your Liordship, has not received my assent. 

The reasons which have compelled me to differ in opinion with my colleagues are 
contained in a statement of the case, which was delivered by me to them before we 
met to discuss the subject, and in three papers subsequently written. 

I have requested Doctor Lushington, in whose possession these papers now are, 
to transmit them to the Colonial Office with the other documents, or to be good 
enough to enable me to transmit them. 

Having engaged in the investigation of the case with the most sincere and ear- 
nest desire to concede whatever might produce unanimity of opinion among us, 
compatible vrith what I might regard to be just and politic in dealing with the an- 
cient and prevailing rights and interests of both Provinces, I am anxious that the 
reasons which have influenced me in opposing the decision that has been made 
should reach Your Lordship, in order that the circumstances which, on my part, 
have prevented unanimity may be understood. 

Every step in the discussion satisfied me that I was unanswered. I, therefore, 
feel no regret at the course I have pursued, though I should have esteemed it a for- 
tunate event if a unanimous decision couJd have oeen made, which both Provinces 
miffht willingly have assented to, and which might have prevented any future diffi- 
culties to Her Majesty's Government. 

I have, &c., 

(Signed,) THOMAS FALCONER. 
The Right Honorable Earl Gbet, 
&a &C. &C. 



No. 17. 

Copy of a Letter from Thomas Falconer, Esquire, to Earl Grey. 

3, FiGTREE Court, Temple, April 19, 1851. 
My Lord, — ^I have received a letter from Doctor Lushington, in which he pro- 
mises to send to me the papers to which I referred in my former letter to Your 
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Lordship, and which were delivered by me for his perusal and thatof Doctor Twiss^ 
before their decision was made respecting the boundary between Canada and New 
Brunswick. 

These papeni, which I intend to send with this letter, contain the reasons which 

Srevented my concurring in that decision. In ordinary cases it might not have been 
^ esirable to have presented such documents to Your Lordship ; but as the question 
is not closed, and any measure to give effisct to the decision must be a subject of dis- 
cussion and debate in the North American Provinces and in the Imperial ParHa- 
menti they possess some importance. 

When any discussion shall take place, these points will be observed : — 

1. That so far as the principle of uti possidetis applies — territory which, in its ap* 
plication, should have been assigned to Canada, has been assigned to New Bruns- 
wick. 

2. That the effort made by the majority of the arbiters to prevent what is termed 
a divisum imperium on the Biver St. John was not called for. The principle of an 
exclusive use to one Province of the waters of the St^ John, was rejected in the 
Commission of the Crown issued in the year 1763 ; that Commission defining the 
legal western limit of Nova Scotia to be a due north line from the source of the 
River St. Croix, thus cutting off from Nova Scotia the important River Aroos- 
took, then within British territory, and also cutting off from the same Province the 
upper branches and the northern basin of the St. John. It was again rejected, as- 
suming that Canada did not, as the Commissioners infer, extend over the upper 
basin of the St. John to the due north line, when New Brunswick was erected into 
a separate Province, and the former western limit of Nova Scotia was assigned to it. 
And, lastly, such divisum imperium^ in common with a foreign government, exists 
under the Treaty of Washington, which transferred to the United States of North 
America, the southern bank of the River St. John along the whole line of territory 
now in dispute between the Provinces, on the western side of the due north line. 

The present difficulties have not arisen from any alleged evils arising out of the 
l^al exclusion of New Brunswick from the Upper St. John. Moreover, its ex- 
clusion is positively and distinctly made under two Imperial Orders — the first being 
made when the western limit of Nova ^cotia was assigned, and the second when 
Nova Scotia was divided. 

The decision of the arbiters will admit New Brunswick, which can have no legal 
title whatever to the possession of the whole territory of the upper St. John, on the 
northern side of the river, exclusive of the seigniorv of Madawaska, and entirely 
exclude Canada; yet Canada has the earliest and tne most rightful title to this, ter* 
ritory. 

The principle of excluding Canada from the river St. John ought, I think, to 
have been sustained by some distinct evidence of an actual necessity of entirely con- 
demning the Imperial arrangement of 1763, as respects the territory west of the 
due north line. Certain New Brunswick settlements, illegally and irregularly 
made, suggested only a partial departure from the arrangement of 1763 ana 1784. 

3. The proposals and conclusions of the Commissioners were entitled to attention 
and to examination, but not to the weight and authority given to them by the Right 
Honorable Doctor Lushington and Doctor Twiss. The moment any presumed le- 
gal limits are abandoned and a conventional line is to be traced, the presumptions 
and conclusions arising out of the solemn acts and declarations of the British Go- 
vernment itself in its negotiations with the United States of America under the 
Treaty of 1783, respecting the extent of the jurisdiction of the government of Ca- 
nada, are of pre-emment importance and authority in opposition to the opinions of 
the Commissioners. 
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We hid to tfaggeet to the GrOTemment the correction of certain words in the Act 
of 1774, which were similar to the words contained in the Treaty of 1783, and cor- 
rected by the Treaty of Washington. But the decision [made invites a correction 
19 a manner adverse to prevailing interests, to the enjoyment of existing rights, and 
tp the well-fomided public expectations of the Province of Canada ; and this is done,- 
chiefly, on the ground of a survey, and the opinions of the Commissioners, which put 
out of sight the most essential facts and arguments af the case. 

'^ Assuming," states Doctor Lushington, ^^ for the purpose of argument, that no 
<< compensation was due on account of the north bank of the Restigouche being as* 
** signed to Canada, still it must be recollected that some weight is fairly due to the 
** Report of the Royal Commissioners. Seeing how strong your feeling was as to 
*^ Madawaska, I have ventured to disregard that Report as to the inconvenience of 
'^ assigning that district to Canada. It appeared to me further, that, if Madawaska 
** (seigniory) was assigned to Canada, still something was due to New Brunswick 
^' on that account, and, therefore, I proposed the lands between the Kedgewick and 
e." — (Manuscript of the Right Honorable Doctor Lushington, dat- 
li April, 1851.) 

north of the river Restigouche, as well as that river itself, and its 
[ believe to be north of the boundary line intended to have been de- 
13 and in 1774. I accept the arguments and declarations of theBri- 
at under the Treaty of 1783 to l^ conclusive on this point. But the 
f the Restigouche has also, from the year 1763, been received to be 
^ territory of Canada. It is now proposed to take from Canada, out 
the Report of the Commissioners, part of the received territory of 
>f the Restigouche, and to assign it as something due to New Bruns- 
\nms to Canada the Madawaska seigniory, which the British Go- 
yemment has, on idl public occasions, declared to be a part of Canada, and has 
treated as such under its municipal laws. At the same time a vast tract of land be- 
yond the boundary of the seigniory, and west of the legal limit of New Brunswick, 
18 assigned to the Province of New Brunswick. 

As the accompanying papers would be imperfect mthout this statement, it has 
appeared to me to be proper to make it, 

Thouffh I have not assented to the decision that has been made, I desire to be un- 
ders^oodas treating respectfully opinions opposed to my own. 

I have, &c., 
(Signed,) THOMAS FALCONER. 
To the Right Honorable Earl Obey, 
&c. &c. &c. 



Canada Aia> New Bbunswick Boundaby. 

The Opinion of Thomas Falconer, Esquire, the Arbitrator appointed by the Ri^ht 
Honorable the Earl of El^n and Kincardine, Governor General of the British 
North American Provinces, and by the Executive Coundl of the Province of 
Canada. 

The questions to be decided in this case are — 

L Whether that portion of the territory which was claimed by the Govern- 

. meat of the United States of North America in its negotiations with the 

Government of Great Britain, respecting the north-eastern boundary, 

and which lies between the northern highlands on the south bank of the 

River St Lawrence and the upper course of the River St John, which 
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now forms a portion of the boundary of the United States, is or is not 
within the limits of Canada, as deckred in a Proclamation issued in 1763^ 
and in an Imperial Act passed in the year 1774 ? 

2. What line of boundary forms, or was intended to form, the northern boun- 

dary of New Brunswick, under certain Acts of the Crown which profess- 
edly described its northern boundary ? 

3. What line of boundary it is advisable at the present time to establish between 

the Provinces of Canada and New Brunswick. 

1. The territory in dispute nominally comprises upwards of five million acres of 
land, but by the admissions of the authorities of both provinces it is, in fact, much 
more limited in extent. That whiph is really the subject of discussion includes the 
valuable and important district on the northern side of the upper basin of the River 
St. John, in which are situated the Madawaska (or Madoueska) settlements, and 
also a large portion of the northern side of the basin of the Biver Restigouche, 
which discharges its waters into the Bay of Chaleurs. The southern portion of the 
upper basin of the River St. John, bounded on the north by this river, forms, under 
the Treaty of Washington, part of the territory of the United States of North 
America. 

So soon as the pretensions of the Government of the United States to the district 
north of the River St. John were abandoned, the Province of New Brunswick, 
through its Lieutenant Governor Sir William M. G. Colebrooke, laid a distinct 
claim to the said district, founded on the alleged exercise of jurisdiction within it. 
This was done as early as the 30tb September, 1842. It was repeated again in a De- 
spatch dated Fredericton, the 14th of November, 1843, when Sir W. M. G. Cole- 
brooke informed the Right Honorable Lord Stanley that '* a decided opinion is here 
** entertained that Canada possesses no claim whatever to any territory south of her 
" southern boundary, as defined in the Quebec Act by the range of hills extending 
*' westward from the head of the Baie des Chaleurs, and there being, in fact, no 
** other line of hills northward of the St. John river which could by any possibility 
** constitute her southern boundary. The intermediate territory in question, which 
*^ was claimed by the Americans, necessarily reverted to this province when that 
** daim was relinquished by the Treaty of Washington." 

This claim on the part of the Province of New Brunswick was opposed by the 
Government of Canada. In the expectation of an early termination of the discus- 
sions which arose, the Honorable A. Wells, Commissioner of Crown Lands in Ca- 
nada, was appointed, with the Honorable Thomas Baillie, of New Brunswick, to 
act as Provincial Commissioners, to trace a boundary line between the two Pro- 
vinces. No joint action between these officers was agreed on, and they made sepa- 
rate reports. The very able report of Mr. Wells is dated in August, 1844. 

While discussions respecting the conflicting claims of each Province to the upper 
basin of the River St. John were pending between the Governors of the two Pro- 
vinces, active steps were taken by the au^morities of New Brunswick to assert juris- 
diction over the district. A considerable amount of timber cut near the Upper St* 
John, by Messrs. Tibbets and others, under licenses granted by the Government of 
Canada, was seized in the province of New Brunswick for the non-payment of stum- 
page dues, a due payable for timber cut in certain assigned berths or localities. A 
correspondence between the Governors of the provinces ensued, in the course of 
which Lord Metcalfe (May 3, 1844) expressed his trust that ^^ it would not be deem* 
^' ed necessary in one British colony to regard as trespassers merchants who had 
^' acted honestly under the authority of another British colony, especially as the 
'^ right to the territory on which the timber was cut was still disputed and undecid- 
ed." The Executive Council of New Brunswick, however^ eroressed its approval 
of the seizures. 
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In 1844 opinions were very strongly declared in the debates, both of the Legis* 
lative Council and of the House of Assembly of New Brunswick, against the title of 
the Province of Canada to any part of the territory. A Bill was also brought in 
and passed, to divide the county of Carleton, apparently with the purpose of advanc- 
ing the claims of the Province^ though its operation was, on this account, and, at the 
request of the Government of Canada, suspended by the Imperial Government. 

In the same year (1844) an Act was passed by the Legislature of New Bruns- 
wick to carry into effect the fourth Article of the Treaty of Washington. That 
Treaty declares, " That all grants of land heretofore made by either party shall be 
'' held valid, ratified and confirmed to the persons in possession under such grants 
*' to the same extent as if such territory had by this Treaty fallen within the domin- 
**ion8 of the party by whom such grants were made." The provincial Act, it was 
said, was passed to give efifect to this guarantee. Under it two Commissioners, 
Messrs. McLiauchlan and Allan, were engaged to lay out settlers' lots, but the ac- 
tual instructions given to them do not appear. They commenced operations in the 
season of 1845, and passing by the older settlements, between the Great Falls of the 
St. John and the Green River, worked from about the mouth of the Green River 
along the north bank of the River St. John to the River St. Francis, and along both 
banks of the Madawaska River, setting out in the course of their proceedings about 
450 allotments. This transaction it will be hereafter necessary to notice. It ex- 
cited attention in Canada, and the Earl of Cathcart, who had succeeded Lord Met- 
calfe as Governor General was informed by Sir W. Colebrooke (February 13, 1846), 
in reply to inquiries addressed to him, " that the provisions of the Treaty of Wash- 
** ington were ordered by the Secretary of State tor the Colonies to be carried into 
** effect, and that the Commissioners appointed, and who were responsible for their 
^' proceedings, had, from time to time, made reports which had been duly transmit- 
** ted to the Secretary of State, accompanied by a plan of the surveys executed by 
"them." 

It is very important, however, to remark, that no grants or concessions of land 
were made under these surveys. [Sir W. Colebrooke, 24 April, 1846]. 

Sometime in April, 1846, and, consequently, after the surveys of Messrs. Mc- 
Lauchlan and Allan were known in Canada, two surveyors were reported to have 
been sent by the government of Canada, to survey the same ground, but there 
is no report of their proceedings before me. They were said to have been with- 
drawn by the order of Her Majesty's Government. (Mr. Allen, 11th September, 
1846). 

In order to effect an agreement between the two Provinces, the Honorable W. 
H. Draper and the Honorable D. B. Papineau, two members of the Executive 
Council of Canada, were deputed by Lord Metcalfe in July, 1845, to proceed to 
Fredericton. They were there met, under the order of Sir W. Colebrooke, by Mr. 
Street and Mr. Saunders, and after holding two interviews, failed in coming to any 
agreement. It was then (19th August, 1845) that Lord Metcalfe solicited the de- 
cision of Her Majesty's Government, and proposed a line of boundary between the 
Provinces which 1 shall hereafter state. 

In the following year (1846) the right of Canada to the territory north of the 
River Ristigouche, and to the territory west of a due north line, drawn from the 
source of the River St. Croix, including the Madawaska settlements, was asserted 
in a joint Address of the Legislative Council and House of Assembly of Canada to 
Her Majesty. It prayed Her Majesty to maintain the Canadian Government in 
the possession of territory over which it had formerly exercised jurisdiction and au- 
thority. This Address received the entire concurrence of the Governor General 
the Eari Cathcart. 

In the month of February of the same year, the Legislative Council and House 
of Assembly of New Brunswick, also passed a joint Address to Her Majesty, re-- 
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presenting the subject to be one of vital importance to the present and future in- 
terests of the Province, and that when the Civil List of the Province was granted 
in perpetuity, there was no reason to apprehend that the line of Boundary claimed 
by the British Government, and disputed by the Government of the United States^ 
would have been abandoned, ** whereby a large extent of territorial resources for 
** defraying the Civil List would be lost to the Province ;" representing, also, that 
the' Province of Canada was seeking to deprive the Province of New Brunswick of 
the residue of the said territory, and of a large additional tract of land, ^* the proceeds 
** whereof had been transferred to the Province by a solemn compact with the 
*^ Imperial Government/' it prayed that the Boundary between the Provinces 
might be marked out along '^ the highlands," according to the terms of the Impe- 
rial Act of 1774. 

In July, 1846, the Secretary of State for the Colonies, the Right Honorable W. 
G« Gladstone, appointed Captain Pipon, R.E., Captain Henderson, R.E., and Mr. 
Johnstone, the Attorney General of Nova Scotia, Commissioners to report : — 
I. If any line could be drawn for the demarcation of the two Provinces which 
would satisfy the strict legal claims of each ? 

II. If they should find it to be impossible to discover such a line, to consider 
and report how a line could be drawn which would combine the greatest 
amount of practical convenience to both Provinces with the least amount 
of practical inconvenience to either, adverting, at the same time, to such 
interests (if there be any such) which the Empire at large might have in 
the adjustment of the question. 

Captain Pipon was unfortunately drowned in the performance of his duties ; when 
descending the Restigouche River, October 28, 1846, bis canoe was upset; and 
though he reached the shore in safety, he shortly after lost his life in an effort to 
save one of his companions. He was succeeded by Major Robinson, R.E. 

These Commissioners, Major Robinson, Captain Henderson, and Mr. Johnstone, 
made their Report, July 20, 1848, and I have given to it very careful attention. 
Appointed as impartial persons, at a distance from local influences — expected and 
required to express a judgment that should contribute to the removal of existing 
difficulties, and having been named in this Country, their statements and conclusions 
are entitled to special notice. 

While these Commissioners were engaged in the exploration of the territory in 
dispute, a further complexity in the relationship of the two Provinces arose, on ao- 
count of a Writ of attachment belni? issued by the Court of Queen's Bench at 
Quebec, against the property of one Walsh, in some place about five miles above 
the mouth of the Madawaska River, and which was executed by the Deputy Sheriff 
of Quebec It was regarded to be an encroachment on the Province of New 
Brunswick, one of the Supreme Courts of New Brunswick having held, in a case 
of Tibbits and Pickard v. Allen, that the Provincial Jurisdiction extended over the 
District where the Writ was executed. 

Such are the circumstances which have ^ven importance to this case, and which 
have cau3ed a temporary dispute between Provinces having common interests, and 
whose rivalry should be directed to the promotion of their common union and ad- 
yancement. 

II. The questions for consideration are peculiarly and especially such as are 
within the functions of the Imperial Government to determine. 

Soon after the Britbh Government had acquired possession of Canada, the 
limits of Uie Provincial Government were declared by a Royal Proclamation to bo 
asfoUows: — 



Digitized by 



Google 



16 VictorisB. Appendix (Z.Z*) A. 1853. 



'^ The Government of Quebec, bounded on the Labrador Coast by the River 
** St John, and, from thence, by a line drawn from the head of that river, through 
^' the Lake St. John to the south end of Lake Nepissim, from whence the said line 
*^ crossing the River St. Lawrence and the Lake Chainplain in forty-five degrees 
<* of north latitude, passes along the highlands which divide the rivers that empty 
^^ themselves into the said River St. Lawrence, from those which fall into the sea, 
" and also along the north coast of the Baie des Chaleurs and the coast of the 
** Gulf of St. Lawrence to Cap Rosier — and, from thence, crossing the mouth of 
** the River St Lawrence by the west end of the Island of Anticosti, terminates at 
** the aforesaid River St. John." 

This Proclamation was dated October 7, 1763. In the same year, namely, on 
the twenty-first of November, 1763, a Royal Commission was issued to Sir Mon- 
tague Wilmot, as Captain General and Governor in Chief of the Province of Nova 
Seotia, in which the limits of the Provincial Government of Nova Scotia were thus 
described : — 

'* To the northward, our said Province shall be bounded by the southern Boun- 
** dary of our Province of Quebec, as far as the western extremity of the Baie des 
** Chaleurs — to the eastward by the said Bay and the Gulf of St. Lawrence — and 
** to the westward^ although our said Province hath anciently extended, and doth, 
** of right, extend as far as the River Pentagoet or Penobscot, it shall be bounded 
** by a line drawn from Cape Sable across the entrance of the Bay of Fundy to the 
** mouth of, the River St Croix, by the said river to its source, and by^ a line 
** drawn due north from thence to the southern Boundary of our Province of 
*' Quebec." 

The terms of the Proclamation of 1763, and of Sir Montague Wilmot's Commis- 
sion of contemporaneous date, apply to coincident portions of the Boundary of ad- 
iacent Provinces. The western Boundary of Nova Scotia was to be formed by a 
line drawn from '* the source of the River St. Croix due north from thence to the 
^* southern Boundary of our Province of Quebec." To the "northward" Nova 
Scotia was to be bounded " by the southern Boundary of our Province of Quebec 
<^ as €nr as the western extremity of the Baie des Chdeurs." There was no inter- 
mediate territory contemplated under these terms to exist between Nova Scotia and 
the Province of Quebec So much of " the southern Boundary" as lay between 
the termination of a line drawn due north from the source of the River St Croix 
to that southern Boundary, and from thence " by the southern Boundary" to the 
western extremity of the Baie des Chaleurs, was to be the " northward" Boundary 
oi Nova Scotia. 

The southern Boundary of Canada, which was to be the ** northward" Boundary 
of Nova Scotia, was an undefined line " crossing the River St Lawrence and the 
** Lake Champlain in forty-five degrees of North latitude, passing along the high- 
'* lands which divide the rivers that empty themselves into the River St Law- 
** reoce from those which fall into the sea, and also along the north coast of the 
<* Baie des Chaleurs." . 

The boundaries thus set out in the Proclamation and Royal Commission were 
declared to be the legal limits of the Provinces in virtue of that authority possessed 
by the Crown which, when unrestrained by any Act of the Imperial Parliament, 
may fix and limit the extent of subordinate or Colonial Provinces having no local 
Legislatures. It is an example of one of those not very numerous cases, but of 
which the existing Crown Colonies supply others, in which the Crown is not simply 
supreme but sovereign — in which, without the intervention of Parliament, the 
Crown alone can originate and make the law. The Proclamation of 1763, and the 
Royal Commission of the same ye&r, relating to Nova Scotia, me distinct kw^ in 
the proper, technical^ and strict meaning of ^e term law. As laws they are bmd- 
ing, operative, and imperative. Theur observance affects both public and private 
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rights ; their interpretation does not belong to nor is it within the jurisdiction of 
the Provincial Legislatures, and they are so fundamental in their character as 
Provincial laws, that the Legislature of neither Province has the power to enlarge 
or to limit their operation. 

It is not immaterial to remark this significant distinction of the Proclamation of 
1763 as the proclamation of a law^ for it is connected with a question of interpreta- 
tion to be hereafter noticed. 

By the Imperial Act of the 14th Geo. IV. cap. 83, (Anno 1774), intituled, '* An 
** Act for making more effectual provision for the government of the Province of 
** Quebec in North America," it was recited : " Whereas His Majesty, by His 
** Royal Proclamation, bearing date the seventh day of October, in the third year 
** of His Beign (Anno 1763), thought fit to declare the provisions which had been 
*^ made in respect to certain counties, territories, and islands in America ceded to His 
** Majesty by the definitive Treaty of Peace concluded at Paris on the tenth d^ of 
** February, 1763 ; and whereas ^by the arrangements made by the said Royal Pro- 
" clamation a very large extent of country, within which there were several Colonies 
** and settlements of the subjects of France who claimed to remain therein under the 
** faith of the said Treaty, was left without any provision being made for the 
'^ administration of the civil government therein ; and certain parts of the territory 
*^ of Canada where sedentary fisheries had been established and carried on by the 
'* subjects of France, inhabitants of the said Province of Canada, under grants and 
** concessions from the government thereof, were annexed to the government of 
*' Newfoundland, and thereby subjected to regulations inconsistent with the nature 
** of such fisheries." 

According to this Preamble the object of the Act was not to limit or abridge, but 
to enlarge the extent of the Province of Canada. 

With the view, therefore, to include within a new boundary several Colonies and 
settlements of the subjects of France who claimed to remain therein, it was by the same 
Act declared : — ^^ That all the territories, islands, and countries in North America 
^* belonging to the Crown of Great Britain, bounded on the south by a line from the 
** Bay of Chaleurs, along the high lands which divide the rivers that empty 
'* themselves in the River St. Lawrence from those which fall into the sea, to a 
^^ point in forty-five degrees of northern latitude on the eastern bank of the River 
*^ Connecticut, keeping the same latitude directly west, through the Lake Cham- 

** plain, until, in the same latitude, it meets the River St. Lawrence, &c. ; • 

*^ and, also, all such territories, islands, and countries which have, since the tenth of 
** February, 1763, been made part of the government of Newfoundland, should be 
*' and were thereby, during His Majesty's pleasure annexed to and made part and 
** parcel of the Province of Quebec, as created and established by the said Roval 
** Proclamation of the seventh of October, 1763. Provided always, that nothmg 
*' herein contained relative to the boundary of the Province of Quebec should in 
** anywise affect the boundary of any other Colony." 

The differences in the description of the boundary of Canada given in the 
Proclamation of 1763 and in this Act of 1774 are — 

1. The course of the description, or the commencement of the line described in 

1763, is reversed in the Act of 1774. The observance of this fact is of 
peculiar importance, and I shall hereafter explain it The Proclamation 
gives a western commencement to the southern boundary of Canada, and 
the Act gives an eastern commencement to it. 

2. The Proclamation directs that the line of boundary shall pass " along the 

*' highlands which divide the rivers, &c., and also along the north coast of 
^^ the Bale des Chaleurs.'' The Act simply declares uiat Canada shall be 
*^ bounded on the south by a line from the Bay of Chaleurs along the 
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** highlands which divide the rivers, &c., to a point in forty-five degrees 
*^ of northern latitude," &a 
3. The Act fixes " a point in forty-five degrees of northern latitude on the 
^^ eastern bank of the River Connecticut, keeping the same latitude 
** directly west through Lake Champlain, &c." The Proclamation inde- 
finitdy directs that the line shall cross ^^ the River St. Lawrence and the 
'^ Lake Champlain in forty-five degrees of ncHrth latitude, passing along 
« the highlands." 

In 1774 the Province of Massachusetts lay to the west, and Canada to the north 
and north-west of Nova Scotia. 

By the Treaty of Peace made between Great Britain and the United States of 
North America, and signed third September, 1783, the boundary on the north-eastern 
part of the United States was thus described :— ^ 

<< From the north-west angle of Nova Scotia, viz., the angle which is formed by » 
*^ line drawn due north from the source of the St. Croix river to the highlands, 
'' along the said highlands which divide those rivers that empty themselves into the 
^' River St. Lawrence from those which fall into the Atlantic Ocean to the north- 
*^ westernmost head of the Connecticut River; thence along the middle of that river 
" to the forty-fifth decree north latitude." And then continuing the boundary 
ebe where, the eastern l)onndary is resumed thus : — ^' East by a line drawn along 
^ the middle of the River St. Croix from its mouth, in the Bay of Fundy, to 
^* its source, and, from its source, directly north to the afor^aid highlands which 
'* divide ^the rivers which fall into the Atlantic Ocean from those which fall into* 
** the River St. Lawrence.** 

The difierences in the expressions used in this Treaty and in the Act of 1774^ 
are: — 

1. That the rivers divided by the highlands are, in the Act, described to fiow 

into " the sea" and, in the Treaty, into the ** Atlantic Ocean." 

2. In the Act, the termbi of the highlands are, — on the east the Bay of 

Chaleurs, and, on the west, a point in 45 ^ of north latitude on the east- 
ern- bank of the River Connecticut. In the Treaty, the termini are, — on 
the east, the north-west angle of Nova Scotia, or where a due north line 
firom the River St. Croix would strike the highlands, and, on the westj 
the north-westernmost head of the Connecticut River. 

The change in expression, as respects the Connecticut River, was probably made 
in order to exclude any pretensions of the British Government to its navigation by 
bringing it entirely within the American boundary. 
We have also : — 

L The same due north line from the River St. Croix, described in 1763 in the 

Royal Commision of Nova Scotia, described also in this Treaty. 
2. The due north line of the Royal Commission of 1763 is described to strike 
** the southern boundary" of the Province of Quebec. In the Treaty such 
due north line is des<^ribed to strike ^* the highland" at the north-west angle 
of Nova Scotia. In the Proclamation of 1763, and in the Imperial Act of 
1774, *^ highlands," described in the same terms as in the Treaty, are de- 
clared to form part of the southern boundary of Canada* 
The inferences appear to be obvious : — 

1. That the highlands, described in 1774 and 1783, were intended to be one 

and the same. 

2. Where, also, the north-west angle of Nova Scotia was to be found, from 

thenoe ^ northward by the souuiem boundary of our Province of Quebec^ 
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^^ a8 far as the western extremity of the Bsie des Chaleura," was to be 
traced the northward boundary of Nova Scotia. 

It 18 perfectly correct to state, that the Treaty of 1783 does not describe ** the 
*' highlands" to be ** the southern boundary" of the Provmce of Quebec, nor allude 
to them as the boundary of the Province.- It simply describes, in identical expres- 
sions, the same description of highlands pointed out in 1763 and 1774 as part of the 
southern boundary of Canada. 

In the year 1784 a change was made in the government of Nova Scotia. 

The new and separate government of New Brunswick was erected out of it; and 
the limits of the jurisdiction of the new government were declared in the Boyal 
Commission to be : — 

** Bounded on the westward bjr the mouth of the River St. Croix, by the said 
'^ river to its source ; and by a hne drawn due north from thence to the ^southern 
^^ boundary of our Province of Quebec ; to the northward, by the said boundary as 
*^ far as the western extremity of the Bay of Chaleurs ; to the eastward, by the said 
'* Bay and the Gulf of St Lawrence to the bay called Bay Yerte ; to the aouth, by 
** a line in the centre of the Bay of Fundy, from the River St. Croix aforesaid, to 
*^ the mouth of the Musquat River, by the said river to its source ; and, from 
'^ thence, by a due east line across the isthmus into the Bay Yerte, to join the 
" eastern line above described." 

This Royal Commission of 1784, as well as that of Nova Scotia of 1763» 
determined : — 

1. That the due north line, from the River St Croix, was to extend to the 
* southern boundary of Canada. 

2. That the southern boundary of Canada from the point where it was to be 

struck by the due north hne, was to be the boundary of New Brunswick, 
northward to the Bay of Chaleurs. 

3. That the Province of New Brunswick was limited, to the west, by the due 

north line running north from the source of the River St. Croix. 

Whatever exaggerated expectations may have prevailed In New Brunswick of an 
extension of Provincial territory to the west of the due north line are not to be 
ascribed to any ambiguity in the legal description of the western limits of the PrO'>- 
vince. What line was intended to be described as '^the southern boundary" of Ca- 
nada depends on the solution of the long-disputed question relating to the high- 
lands, namely, what were the highlands referred to dividing the nvers emptying 
themselves into the River St Lawrence from the rivers which fall into the sea r 
That the same ^^ highlands" alluded to in the Treaty of 1783 were the highlands of 
the Proclamation of 1763, and of the Imperial Act of 1774, 1 entertain no doubt ; 
but it is necessary briefly to refer to proceedings which were pending for very many 
years in relation to these same highlands between the Governments of Great Bri- 
tain and of the United States. 

III. A range of highlands were, at an early period of the last century, known to 
exist about the head waters of the Connecticut River, and to trend eastward. The 
information the British Government possessed of them is ascribed to Governor 
Pownall, who, when he held the Governorship of Massachusetts* laudablv exerted 
himself to obtain a knowledge of a then unknown and wild district In nis ^^ To- 
^^ pographical Description" of his map of the country, he says, ** All the heads of 
** the Kennebaig and Penobscaig and Passamaquada rivers are in that height of 
*^ land running east-north-east" He placed these heights of land at the h^s of 
certain important rivers running into tne sea to the south, and, in this particular in^ 
stance, ascribed to them a course or direction that would lead to the Bay of Cha- 
leurs ; but he did not say that any height of land he referred to divided the rivers 
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flowing into the St. Lawrence from rivers flowing into the sea. If the height of 
land trending east-north-east beyond the rivers named by Governor Pownal were 
intended to be the highlands of the Treaty of 1783, a^ the British Government for 
nearly 60 years affirmed, a misdescription was add^ to them which is not to be as* 
cribed to General Pownall; for the height of land trending to the east-north-east 
does not divide the rivers flowing into the St. Lawrence from the rivers flowing in- 
to the sea, nor did he so describe the highland. From the head waters of the River 
Connecticnt, along the head waters of the River Chaudiire, and along the head wa- 
ters of ihe Kennebec and western streams of the Penobscot, such a range of high- 
lands dividing the rivers indicated as flowing to the sea and to the St Lawrence is, 
for a distance of upwards of 100 miles, to be found ; but beyond, to the east and to 
the north-east as respects such rivers, the description fails. A mountain range of 
highlands does distinctly appear along a north-east course from the head of the Ri- 
ver Connecticut to the River St. John, and from thence to the Bay of Chaleurs 
(see the Official Map of Colonel Mudge), but it does not in its entire course divide 
the specified class of rivers. Distinctions were taken in the interpretation of the 
Treaty'of 1783 between the words **sea," "Atlantic Ocean," and "Bayof Fundy,** 
in order to keep the boundary on this southern mountain range, and the British 
Government proposed that the Rivers Restigouche and the St, John should not be 
regarded as nvers flowing into the Atlantic. These distinctions were resorted to in 
order to give a strict interpretation to the words used, and they were perfectly pro- 
per, for mey were not suggested to evade the fulfilment of a known intention, but 
means to avoid the effect of a misdescription, which at the earliest moment was de- 
clared by the British Government to be opposed to its intention. 

On the one side, the British Government represented ** the highlands" of ♦the 
Treaty to be thb southern mountain range passing from the head of the River Con- 
necticut to the Bay of Chaleurs. On the other side, the Government of the Unit- 
ed States contended, that ^^ the highlands" were a northern range of land on the 
northern' side of the upper basin of the St. John, and not very distant from the 
south bank of the River St. Lawrence. 

Not to evade an obligation, but to effect the intention of the Treaty, the British 
Government strictly interpreted certain words. To justify its doing so, it alleged, 
among other facts, that, in the negotiations prior to the Treaty, it was proposed, on 
the part of the United States, that the River St John should form part of the 
nortn-eastem boundary from its mouth. This proposal was not insisted on, for the 
River St. Croix and the due north line were then known to form the western boun- 
dary of Nova Scotia. The claim of the people of the United States was, that they 
themselves should govern the territory they had occupied as British colonists and 
British subjects, and not to advance pretensions of conquest or to extend the boun- 
dary of their own Provinces. In abandoning the River St. John, a compliance 
might reasonably have been inferred with the intention of the British Government 
to retain the tributaries of that river and its upper basin. To abandon, by name, 
the River St. John as a boundary was to abandon the whole river. To accept the 
boundary from the St. Croix without alluding to the River St. John, certainly did 
not imply that the substituted boundary was to include a grat part of the River St« 
John and its important and valuable upper basin. 

Confiding in the sincerity and veracity of its representations, the British Go- 
vernment protracted the negotiations for nearly sixty years, and no stronger testi- 
mony can be oflfered^of the rectitude of our Government throughout than that of 
the late Mr. Albert Gallatin, who after that long interval of time might, if a pro- 
per sense of morality had not governed that eminent man, have cited delay and 
lengthened discussions to excite against us the reproaches of ill-informed persons, 
but who, nevertheless, while arguing in favour of the strict fulfilment of the words 
of the Treaty, spoke thus of the honor of our public acts : — " In the various nego- 
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^ tiations with Great Britain in which I have been emplojed, there was always an 
<< earnest desire to remoTe snbjects of contention, and to promote friendly relations; 
^' on almost all questions a conciliatory disposition ; nothing, at any time» that could 
<^ shake my confidence in the sincerity and good faith of that Government. And I 
'< do believe it would do justice, if it were once satisfied that justice were due.^ 

The gentle tones of moderation and of justice are not, however, often heard by 
dl men. Whatever was the strength of our claims, imperfectly formed opinions 
and border disputes rendered it proper and right that the British Government 
should consult the peace of its own Provinces, and accept an opportunity to bring 
the negotiations to as satisfactory a termination as their long continuance — thepar- 
tizanship they had created — and the interests and passions of persons living under 
both Governments would permit. 

Bvthe Treaty of Washington, signed ninth of August, 1842, the northern and 
southern highlands, on both the northern and southern sides of the basin of the Up- 
per St. John, were rejected, and a boundary line agreed on, running from the out- 
let of Lake Pohenaganook along the River St. Francis, and thence along the Bi- 
ver St. John to theT)0int where a due north line drawn from the River St. Croix 
strikes the River St. John. In justification of entering on such a compromise, the 
Honorable Daniel Webster, in a Despatch addressed to the late Lord Ashburton, 
dated eleventh July, 1842, wrote : — " It is not without reason that it has been de- 
*^ cided by so many persons, after careful examination, that this boundary (of the 
** Treaty of 1783) is not susceptible of settlement according to the precise words of 
^* the Treaty. This decision has been come to by Mr. Madison in 1802, by Mr. 
'* Jefiferson in 1803, by Judge Sullivan about the same time, by the Arbiter (the 
'* King of the Netherlands^ m 1831, and it has been acted on by nearly every Se- 
*^ cretary of State during the controversy from that time to this ; for, although in 
^^ a case of dispute, each party endeavors to hold his own, I am not aware that any 
** Secretary of State or any President of the United States has ever treated this 
•' subject otherwise than one attended by that degree ofSincertainty that it could 
*' only be solved by an Arbiter or a compromise." 

The territory lying between the boundary thus agreed on by the two Govern- 
ments, and the northern highlands of the St. Lawrence, is that which Sir William 
Colebrooke stated to have, in the opinion of the people of New Brunswick ** re- 
verted" to their Province. 

But if the southern boundary of Canada, west of a line running due north from 
the River St. Croix, were intended, under the Treaty of 1783, to be coincident 
with the boundary described in the Imperial Act of 1774, and the terms of the de-. 
scription of both are identical, we are bound to accept the decision of the British , 
Government in its negotiations with the Government of the United States, and to 
declare the southern boundary of Canada to be, at this time, coincident with the 
*i boundary substituted for the line connected with the highlands, which line included 
both sides of the upper basin of the River St. John, and was declared by the Bri- 
tish Government to be the line of boundary designated in the Treaty of 1783. 

IV. But it appears to me that those who have argued in favor of the claims of 
Canada to the northern basis of the Upper St. John have too much trammelled 
themselves with discussions relating to the Treaty of 1783. I think the case may 
be decided on the Proclamation of 1763, the Royal Commissions of 1763 and 1784, 
and the Imperial Act alone. 

The Proclamation of 1763, the Royal Commissions and the Imperial Act of 1774 
are equally imperative laws. The Act of 1774 does not repeal the Proclamation of 
1763. It is in affirmance of it, and, though based subsequently, we are entitled to 
use the one in explanation of the other, and to give a consistent interpretation to 
both — ^to use the Proclamation and the Royal Commissions to remove any doubt 
Ithat may arise from the bnguage of the Imperial Act. 
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The Proclamation declares that the Govamment of Quebec shall be ** bounded 
^ on the Labrador Coast by the River St John, and from thence by a line drawn 
^* from the head of that river through the Lake St John to the south end of the 
** Lake Nipissim ; from whence the said line» crossing the River St Lawrence 
^^ and the Lake Champlain in forty-five degrees of north latitude, passes along the 
^^ highlands which divide the rivers that empty themselves into the River St Law- 
** rence from those which £ill into the sea, and also along the north coast of the Bale 
*^ des Chaleurs." 

The line was to pass along the highlands, and also along the north coast of the 
Baie dea Chaleurs. 

The Royal Commission of 1 763 declares that the Province of Nova Scotia shall 
be bounded ** northward by the southern boundary of our Province of Quebec as 
^^ far as the western extremity of the Bay of Chaleurs." The same expressions are 
contained in the Royal Commission of 1784, relating to New Brunswick. 

Let us interpolate, in the words of the Proclamation of 1763, the words of the 
Boyal Commission of 1763. 

The whole passage would then read thus : — " Along the highlands, northward 
" by the southern boundary of our Province of Quebec, as far as the western ex- 
^* tremity of the Baie des Chaleurs, and also along the north coast of the Baie des 
<* Chaleurs." 

The term "southern boundary" must be converted into an equivalent and more 
descriptive expression to give sense to the pasaage, and the simple extent of this 
conversion 1 will explain presently. 

It is remarkable that the due north line, described in the Royal Commissions of 
Nova Scotia and New Brunswick, is not represented to strike any "highlands." 
Their western boundnry is to pass by the River St. Croix to its source, " and by 
*• a line drawn due north from thence to the southern boundary of our Colony of 
^' Quebec" So abo from this point to the Baie des Chaleurs, no highlands are re- 
ferred to in the Roval Commissions ; the line was to pass northward " by the south- 
" em boundary of our Province of Quebec as far as the western extremitv of the 
*< Baie des Chaleurs." 

If we read the Proclamation and the Royal Commission of L763 together, it is 
obvious the line at the Bay of Chaleurs was to come from the southward, or pro- 
ceeded from the south " northward ;" that the line ^' by the southern boundanr of 
** our Province of Quebec, as far as the western extremity of the Baie des Oha- 
** leurs," was, when it reached the Bay, to be on the southward of the extension of 
the same line "along the north coast of the Bay of Chaleurs," and that, as a con- 
tinuous line, it was connected at the western extremity of the Bay. 

Are we compelled to afSrm that the Proclamation of 1763, though it describes' a 
continuous line of boundary to the Bay of Chaleurs, describes also a continuous line 
of highlands ? The distance from the River Connecticut to the Bay of Chaleurs is 
five degrees of longitude. The Proclamation of 1763 simply directs that the boun- 
dary line shall, after crossing the Lake Champlain, pass ^^ along the highlands which 
'^ divide the rivers that empty themselves into the River St. Lawrence from those 
** which fall into the sea, and also along the north coast of the Bay of Chaleurs.'' 
Looking at the immense interval in distance between the Lake and the Bay, were 
such highlands dhviding a certain class of rivers described to be continuous? Have 
we more than two points of a given line ? The due north Ime described in the Royal 
Commission is not described to reach any highlands. It is simply directed to touch 
the "southern boundary" of the Province of Quebec. 

If the Proclamation merely described the ends of a given line, there is no error 
in the description of the boundary it contains as applied to the southern highlands ; 
and, so limited, its description would be in perfect acuordance with the representa- 
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tion of the British Government respecting the Treaty line of 1783. At the west 
end of the line described, there is, after leaving Lake Champlain, for the distance of 
upward of one hundred miles, a range of highlands which do divide rivers flowing 
into the St. Lawrence from rivers flowing into the sea. This end of the line is 
clearly marked out There are no words requiring continuity in this range of 
highlands to the Bay of Chaleurs, and there are no words in the Royal Commis- 
sion of 1763 implying the existence of such highlands where the due north line is 
to strike the southern boundary of Canada. Thus explaining the terms used^ there 
are no physical difliculties to disturb the correctness of the given description of a 
line from Lake Champlain running E.N.E.^ or in about that direction, to iixQ Bay 
of Chaleurs. 

Assume, however, that as applied to a line from the River Connecticut to the 
Bay of Chaleurs, the highlands were described to be continuous. Then the rever- 
sed course of the description ought to be correct when applied to the physical cha- 
racter of the country on the east end of the Ime. But such reversed description 
would be erroneous and inapi^icable on the east end, though correct on the west 
end| for southern highlands do divide the ^ven class of rivers on the west, but not 
on the east. May not the inference, therefore, be, that the physical description 
applied alone to the west end of the boundary, and not to the whole line ; that 
the boundary was defined by highlands on the west, and by the Bay of Chaleurs on 
the east. 

Admitting this, and converting the words '' southern boundary '^ in the Royal 
Commission of 1763 into *^ the southern line of boundary," and the Commission and 
the Prodaraation together describe a Une running from Lake Champlain to the Bay 
of Chaleurs in a north-easterly direction. 

Is not this, also, the solution of all the difficulties in which the British Govern- 
ment were involved? The description of 1763 was reversed in 1774. The Act of 
1774 directs that the line shall pass ^^ from the Bay of Chaleurs along the highlands 
** (which, &c.,) to a point in forty-five degrees north latitude on the east buik iof 
^* the River Connecticut." By thus reversing the cqurse described the misde-* 
scription I have explained is produced. 

The Treaty of 1783 adopted the reversed course of the description, first so re- 
versed in 1774, and still further complicated the description by describing the doe 
north line from the St. Croix to strike the highlands, while the Commisdon of 
1763 merely describes it as striking *^ the southern boundary" of Canada* It was 
this addition in the Treaty of 1783 to the terms used in the Proclamation of 1763 
that enabled Mr. Webster (Pariiamentary Paper, 1843, p. 11), to make use of this 
** argument: — ** What may be doubtful in itself may be made certain by other 
** things which are certain, and, inasmuch as the Treaty does certainly demand a 
*^ due north line, and does certainly demand the extension of that line to the bigh- 
^^ lands" — thence he inferred particular rivers and highlands to be designated. But 
the Royal Commission directs the due north line to be drawn to the ^* southern 
^^ boundary" of Canada, thus omitting the most material of those things which Mr. 
Webster described ^* as certain," but the insertion of which in the Treaty produced 
the consequences which the British Government opposed. 

Different hands prepared the Proclamation of 1763, and the Imperial Act of 1774. 
They agree, however, in terms, and,, as they are affirmative laws, relating to the 
same subject, they may be made to read consistently and to agree with that ta 
which they relate. 

Li confirmation of the view taken in this explanation, the audiority of Otorenfft 
Fownall may now be appealed to. 

He published his Topographical Description of a Map of North America ki the 
year 1776. 
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At page 24y he says — '^ All the heads of the Kennebaig, Penobscaig, and Passa* 
*' magnsLda rivers are on the height of land running east-north-east." 

At page 17, he says — "A range running hence crosses the east boundary line 
**of New Hampshire, in latitude 44^ degrees, and, trending north-east, forms the 
** height of land between Kennebaig and Chaudi^re rivers. Of the nature and 
^* course of this highland in these parts I am totally uninformed, and the map in 
'^ these parts is so engraved as not to assume any great authority," 

In 1761 Governor Pownall returned to England from America, The Govern- 
ment could have had no knowledge of the country in 1763, but that which they had 
obtained through him. If he did not know the nature or course of these higluands 
even when his work was published in 1776, is it at all probable, as is now affirmed, 
that they were accurately described throughout their wnole course in the Proclama- 
tion of 1763, or that any description at all of them was contemplated throughout 
that part of the country, which was then unknown, whether northern or southern 
highlands as a continuous line, are relied on ? 

The passages cited from the work of Governor Pownall as applied to the western 
extremity of the line, agree with the terms of the Proclamation of 17^3; but that 
part of the line running through a country of which he was totally uninformed, the 
Koyal Commission of 1763 describes simply as " the southern boundary^* of Canada, 
and not as " highlands." * 

The words of the Proclamation and of the Royal Commission do not require us 
ta assume that they do more than describe the western and eastern parts of a line 
of immense length. Thus receiving them, they affree with the knowledge of the 
country which at that time obtained, and are still correct, when applied to the 
southern highlands, 

[If the words are held to have a more extensive application, and to relate to a 
continuot^s line, then the eastern termination of the boundary on the Bay of Chaleura 
becomes mis-described, both as relates to northern and southern highlands ; for if 
the northern line of boundary of New Brunswick was to proceed northward from 
the southern boundary of Canada to the western extremity of the Bay of Chaleurs 
(according to the Royal Commission), and also along the north coast of the Bay of 
Chaleurs (according to the Proclamation), then the southern range of highlands (as 
a continuous range from Lake Champlain) do not divide the north and south flow- 
ing rivers at this east end ; and again, the northern range of highlands, partly formed 
by a connexion with the Tracadagash range, are excluded, by the terms of the de- 
scription, from being joined from the northward to the boundary along the north 
coast of the bay, for the described line is to be continuous from the western extremi- 
ty on the south side of the bay, with a line along the north side of the bay. 

This last statement requires the demonstration of a map. The Tracadagash 
Mountains are said to be the termination of the northern highlands on the north side 
of the Bay of Chaleurs. They are represented to come, as a mountain range, from 
the north, near Cape Chat, to the bay. Their termination is best exhibited in the 
large official map in the Colonial Office. 

As, however, there is a dispute respecting the point that forms the western ex- 
tremity of the Bale des Chaleurs, I place this and the last tw;o paragraphs in brackets, 
in order that it may be understood that the conclusions I have previously drawn I 
regard to be complete without this further illustration of them, if a strict meaning 
is to be given to the words, "western extremity of the Bale des Chaleurs," I agree 
with Mr. Wells of Canada in thinkmg it must be that point in a curve formed by 
the western coast of the bay, which would be touched by a tangent drawn in the di- 
rection of the true meridian, and that such point is to be found on the south side of 
the bay. But what is the Bay of Chaleurs ? I consider it to be explained by the 
usage of the words, and by the physical characteristics of the bay. The points of 
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land called Indian Point and Miquasha Point appear, at a short distance, to close in 
the western side of the bay^ and here I consider the bay to terminate. There is an 
inner basin, bnt in the deed of concession of the Shoolbred Seignioir, it is called 
the River of Bestigouche. It is right, however, to observe, that in the concession 
of the SeignioiT of Shoolbred, in 1788, the eastern Kmit of the Shoolbred Seigniory 
is placed ^' at tne westernmost extremitv of the Bay of Chaleurs," and this was on 
the north side ; but in this instance, it is distinctly connected with the north side. 
It is not the western extremity of the bay simply that is mentioned,' bnt the 
western extremity connected wiUi the north side of the bay.] 

The ^eat value of these explanations, even omitting the last four paragraphs, is, 
that while the source of the errors that have prevailed is explained, the veracity erf 
the representations made by the British Government that it intended, in the Treaty 
of 1783, to designate a boundary line on the southern side of the upper basin of the 
Siver St. John, is apparent 

y. I now proceed to notice the Report of Major Henderson, Captain Robinson, 
and Mr. Johnstone, the Attorney General of Nova Scotia, to whom the considera- 
tion of this question was referred, under the authority of the Right Honorable W. 
G. Gladstone. 

a. In their statement of the facts of the case, the Commissioners s^ — *^ That 
** the Act of 1774 does not profess to substitute any boundaries for the Province of 
** Quebec in place of those defined in the Proclamation [of 1763], nor does it de- 
** clare the limits bjr which that Province had been or was to be bounded It 
*' enacts, that certain territories, islands, and countries should be, during His 
*^ Majesty's pleasure, annexed to and made part and parcel of the Province of 
*' Quebec, as created and establbhed by the Royal Proclamation of the 7th of Octo- 
<^ ber, 1763.'^ 

If the Imperial Act of 1774 could be thus easily disposed of, and the description 
of the boundary merely depended on the Proclamation of 1763, the difficulty I nave 
shown arising from the reversed course of the description of the boundary contained 
in this Act would be avoided. The fact, however, is, that the Act does most dis- 
tinctly declare the limits of the Province of Quebec. It enacts — not that certotn, 
but— '^* that all the territories, islands, and countries ii;i North America, belonging 
** to the Crown of Great Britain, bounded on the south by a line from the Bay of 
*' Chaleurs, along the highlands which divide the rivers that empty themselves into 
** the River St. Liawrence from those which fall into the sea to a point in 45 ^ 
*^ north latitude on the eastern bank of the River Connecticut ;" and tnen, pursuing 
the line of boundary west, and finally along the territory ^nted to the merchants 
adventurers trading to Hudson's Bay, adds — ^^ and also all such territories, islands, 
** and countries which have, since the 10th of February, 1763, been made part of 
•^ the Government of Newfoundland, be, and they are hereby annexed to, and 
^^ made part and parcel of the Province of Quebec, as corrected and established by 
« the said Royal Proclamation, of the 7th October, 1763." 

The Act, therefore, does most distinctly determine the limits of the Province of 
Quebec ; and it describes those limits to the south in the reversed direction in which 
they were de8cril>ed in 1763, producing that ambiguity, in consequence, which I 
have explained. The southern boundary existing before the Act passed is not dis- 
turbed; but where the Act does alter the older boundary, it was for the purpose 
expressed in the Preamble, namely, to include within the limits of Canada several 
colonies and settlements of the subiects of France who claimed to remain in the 
country and were without any provision for the administration of the civil govern- 
ment. The boundary, enlarged with this object, was no doubt contemplated to be 
sufficient to include lul the French settlement and colonies of Canada. 
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YI. The Commisdoners say — <' Nothiog that has been advanced by the Cana* 
dian Commiaeioners, however correct it otherwise might be, can warrant the con- 
olittuony ^^ that the opinion of the British Government^ as supposed to be expressed 
'^ in the Treaty^ and as afterwards advanced in discussion with the United States, 
^* was authoritative between the Colonies ; for, as the Treaty was not designed to 
** alter the Coloni^ boundaries [which remained to be ascertained after the Treaty, 
^^ by the same distinctive features as before], if^ in &LCty the line of highlands claimed 
^* by Great BriUun as the boundary with the United States was not the ancient 
** Provincial boundary^ a mistaken assumption on that point could not effect th^ 
*^ latter boundary, l^or if the true position of the north-west angle, as capable of 
^' being ascertained, should prove inconsifltent with the indicia of the highlands be* 
•* tween Great Britain and the United States, as described in the Treaty, could it 
** be proper for the mere purpose of removing a discrepancy arising from the intro- 
•• duction (very needless it would seem to have been) of the north-west angle into 
*^ the Treaty, either on the one part to change the true position of that angle, or 
^ on the other to substitute other highlands for those marked out in the Treaty.'' 

The meaning I give to these obscure and incomplete sentences is, that the ran^ 
of highlands insisted on by the British Government as the proper highlands of the 
Treaty is not the same range of highlands mentioned in the Act of 1774. The 
termini of the Treaty line were> — on the east, that spot, not needlessly marked, the 
north-west angle of Nova Scotia; and, on the west, the Biver Connecticut. 
Where the due north line, under the Boyal Commissions of 1763 and 1784, would 
strike the boundary of Canada, there, also, would have been the north-west angle of 
Nova Scotia. The western termination of the line of 1774 agrees with the western 
termination of the Treaty line. A coincident line was, on all occasions, referred to. 

So greatlj,^ however, do I consider the Commissioners to be mistaken in saying, 
that the opinions of the British Government, whether expressed in the Treaty of 
1783, or in the discussbns with the Government of the United States, are not 
authoritative in this matter between the Provinces, that I at once declare that I ac- 
cept them, as I accept all such opinions of our Government delivered in solemn 
n^otiations with foreign powers, to have been made with deliberation and in good 
faith. They are entitled to the hidiest authority, — and I receive such opinions as 
authoritative without hesitation. That the British Government acted with truth 
and honor is admitted in the passages I have cited from the writings of Mr. Webster 
and the late Mr. Gallatin, and is confirmed by the authority of the illustrious per- 
sons named by Mr. Webster, and who, from their official position, could not have 
been misled. What, therefore, was said and done, not by inferior agent« but by the 
distinct sanction of or by the British Government itself, in the settlement of 
the north-east boundary, 1 am so satisfied was blameless and right, that I attend to 
it as having the weight of an imperative command upon such points, as a reference 
to it is needed either for the purpose of information or the guidance of my own 
judgment 

c. ^^ The Treaty of 1842, say the Commissioners, and the supposed intentions of 
•* the British Government, as evinced by the Treaty, and, as subsequently mani- 
'' fested in negotiating its execution, have been appealed to in this connexion [sic. 
** MS.— quaere, controversy]. But as the Proclamation and Governor Wilmot's 
<< commission passed nearly twenty years previously, neither the Treaty, nor what 
^ occurred under it, could affect the condition of the description throughout that 
^^ long interval of time, and the title existing then must have continued tne same in 
** its inherent nature afterwards. The Treaty, too, was made when the circnm- 
'^ stances were greatly altered — a foreign and independent party was introduced, 
^ and the subject was less extended than that over which the Proclamation had 
*^ operation, and it was contracted just to that extent which made the term * Atlan- 
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*^ tic Ocean' appmpriate ; for the territory to be defined, nnder tlie Treafy, extend* 
^^ ed no Amber eaet than did that ocean." 

The Act of the Imperial Parliament of 1774 was passed nine years before tiie 
Treaty. They both contain the same description of highlands mentioned in the 
Proclamation of 1763, whatever error may have been caused by the reversal in 
1774, of the course whence the line was previously described to pass. The interval 
of time between the repetition of the description, from 1763 to 1774, and from 1774 
to 1783, may, if the words are not obscure, permit us to infer that ^* the condition of 
^' the description" was unchanged, and that ^^ the inherent nature of the title" was 
undisturbed ; but I am quito unable to perceive vrhat conclusion opposed to the fact 
that the same highlands w^re on each occasion referred to I can b^ permitted to 
make. 

The circumstances under which the Imperial Act of 1774 and the Treaty of 1783 
were made, were, no doubt, different; but it is impossible, on this account, correct- 
ly to reprint that the terms used in 1763 and 1774 to describe the whole of the 
boundary line from die River Connecticut to the Bay of Chaleurs should not relato 
to a line described in 1783, because the latter b less extended than the former; 
identical expressions being used in the descriptions of 1774 and 1783. 

The words ^*sea'* in the Act of 1774, and '* Atlantic Ocean** in the Treaty of 
1783, have an equally extensive signification; though, in order to limit their appli* 
cation, they were oppo^ to the words *^ Bay of Fundy** and " Bay of Chaleurs." 
As the Commissioners, however, have only parenthetically a&uded to aipiments 
used on another occasion in connexion with these wordb, it is needless to ex{dain 
them. 

d. *^ Had no inherent characteristics, say the Commisrioners, been selected to 
^^ marie the highlands that were designed to form the demarcation between Canada 
^' and the aborning possessions of the Crown, the descriptions contain nothmg else 
^^ which could ensure a boundary capable of being asoertamed through an unexplor- 
^* ed uid wilderness conntrv, the interior of which was almost unknown, extendmg 
^ over the great distance that separates the Bay of Chaleurs from the Connecticut 
^' River, and, an object deemed by the Government of no smaH importance would 
^ have been placed at the hazard of conjecture or accidental ccnncidences and made 
^* subject to very great risk, if not the almost certainty (^ failure. The physical 
** attribute of the highlands was, therefore, the only security employed for attaining 
^ the needful certaintv. It may reasonablv be presumed, in adoition to this advan- 
^' tage, another benefit was contemplated m>m the peculiar nature of the boundary, 
** namely, the giving to each Province the jurisdiction ov^ the whole course of such 
^^ rivers as emptied themselves within it — a convenience likely to be much regarded 
^ at a time when, in the absence of roads, the facQities of water-carriage directed the 
^' course of settlements. This presumption is the more probable as the object of 
^ securing a^ certain definaUe boundary might have been effected by the ordinary 
^ means Klines running by magnetic courses, or between given points; the latter 
^^ object could only be attained m the mode that was ado{>ted.^ 

The reasons assumed in this pi^agraph to have goven^ the pdioy of the Gov^ 
emment do not bear examination. Thett the Government intended to designate a 
line which it believed could be verified in accordance with limited information it 
possessed may be quite true, but no such presumptions afford assistance on points 
<« which it had no information. It most certainly was not *^ contemplated from the 
^' peculiar nature of the boundary to give to each Province jurisdiction over the 
^* whole course of such rivers as emptied themsdves within if The very contrary 
of the affirmative statement of (lie Commissioners can be demonstrated. The fine 
running due north from the Biver St. Croix, forming the western boundanrof New 
Brunswick, whedier it termmated north or south of the Upper St. John, must 
have been intended to cut off the upper stream of the St. John and its many tribal- 
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iaries from the nudn stream' of the St John^ and, consequently, from the jurisdic- 
tion of jN'ew Brunswick^ notwithstanding that it was known that the mouth of that 
noble river was within the limits of this Province. The slighest attempt to verify 
the proposition so distinctly advanced would have exhibited the great error it 
prqwunds. 

It is with regret that I notice such inaccuracies. 

My desire, in the examination of the papers before me, has been to discover any 
even plausible reason to distinguish the southern boundary of Canada, west of the 
due north line, from the boundary of the United States. The reasons apparently 
given by the Commissioners to distinguish them, are ;— 

!• That agents of the British Government, employed in negotiating a boundary 
line with the Government of the United States, refused to admit of the 
identity of the Provincial and the Treaty line. 

2. That such agents required the north-west angle of Nova Scotia to be ascer- 

tained by first determining the highlands described in the Treaty, and the 
rivers between which they were said to intervene. 

3. That Colonel Mudge and Mr. Featherstonhau^h exposed the fallacjr of 

attempting to determine the true range of highlands from a previous 
assumption of the north-west angle of Nova Scotia. 

4. That in the statement made on the part of the Government of Great 

Britain, under the Convention of 1827, it was said, referring to the evi- 
dence of Simon Hebert, that ^^ this last-cited evidence proves an actual 
** jurisdiction over this territory smce the Treaty of 1783 by the British 
** Province of New Brunswick. The claims of this Province and Canada 
^* with respect to this and other parts of this territory, in this quarter, are 
** conflicting inter se, and show the uncertainty of their respective 
^^ boundaries, which, in fact, have never been settled, and may require the 
'* interference of the mother-country to adjust ; but the conflicting inter- 
** colonial claims which have arisen since the Treaty of 1783 are idtogether 
" irrelevant to the present controversy between Great Britain and a 
^* foreign power under that Treaty ; whether under one Province or the 
^* other, the possession is British." 

5. That the Canadian Commissioners, the Honorable Mr. Draper and the 

Honorable D. B. Papineau, in 1845, conceded, that a boundary was 
required by them, between the due north line and the Bay of Chaleurs, 
which was not in conformity with the terms of the Proclamation of 1763, 
and the Imperial Act of 1774. 

6. That the British Conunissioners, Colonel Mudge and Mr. Featherstonhaugh, 

were of opinion, " that the Acts of the British Government, touching 
" the portionment of lands between the Provinces of New Brunswick and 
^^ Canada, were not appropriate matters for discussion in the dispute with 
<* the United States." i 

7. That the Commission under which the Commissioners themselves were 

acting, was decisive in showing that Her Majesty's Government did not 
consider the legal didms of the Provinces to be concluded by the Treaty 
of 1783, or by anything that had taken place under it 

The 1st, 2nd, and 3rd of these reasons merely relate to the proper course to be 
pursued in a certain inquiry. They are of no importance in the present case. 

The 4th reason notices the existence of conflicting clums between the Provinces, 
which were correctly disregarded in the negotiations with the United States. 

The 5tfa reason is connected with the impracticability of drawms a line of 
boundary aooording to the description of the Act of 1774, if alone rdiea en, an ad- 



Digitized by 



Google 



1(5 Victoriae. Appendix (Z.Z.) 



A. 1853. 



miflsioii that maj be made without hesitation, and without, in the least, fiivouring 
:he claims of New Brunswick* 

The 6th reason is, that Colonel Mudge and Mr. Featherstonhaugh were of 
ipittion, that the certain Acts of the British Grovemment could not be appealed to in 
be construction of the Treaty. But let it not be supposed that these gentlemen, if 
t be cited as authority, have not formed an opinion on the present question. 

** W^ have," say they, (Report, p. 63), ** in the first place endeavoured to show 
'that we should have been acting inconsistently with the information we possess, 
'^ind with the facts which we have to report, if we had adopted the ground which 
^*;he official British agents, who have preceded us in the investi^tion of this 
^Soundary, relied on as essential to the maintenance of the British view of the 
*^ uestion, namely, that the boundary intended to be established by the 2nd Article 
" F the Treaty of 1783, was to be a line distinct from the southern boundary of the 
** irovince or Quebec, as established by the Royal Proclamation of 17o3. In 
** Oposition to that erroneous impression, we have felt it our duty to show that 
*^ ttse lines were one and the same thing. Indeed, the very definition of the point 
*^ iithe Treaty, namely, the coincidence of the due north Une with the highlands, 
'^ pves that the Commissioners for negotiating the Treaty of 1783 considered the 
" * ighlands* of the Treaty to be one and the same thing with the southern 
" bondary of the Province of Quebec ; for if Nova Scotia had extended further to 
" thtiorth, or to the west, than where the due north line was to intersect the high- 
^* hx^j that point would have been the norths-east angle of the State of Maine, but 
** coti not have been the north-west angle of Nova Scotia; for the true north-west 
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*^ angle would have been still fttrther to ihe north or to the west at wfaaterer poml 
*^ the western boundary of Nova Scotia touched the southern boundary of tlu 
'< ProTinoe of Quebec" (See also Parliamentary Papers, p. 9^ printed 1840.) 

The Coounissioners having dted Cdonel Mudge and Mr. Featherstonhac^ 
ou^t not to have relied on any statement of these gentlemoi ¥rithout setting o«t 
this oinnion. The parenthesb in a former page, ^^ that the introduotion of tie 
^^ nortn angle of Nova Scotia in the Treaty seemed to have been veiy needlesi'' 
does not avoid the significance of the reference to that angle. 

The 7tfa reason might be left unnoticed. If the Gtnremment were of opinion tie 
appointment of the Commissioners would effect the determination of the dispute it 
is not forjudges to cite their own nomination as evidence of the merits of the C0e. 

The conclusion at which the Commissioners arrive is remarkable. 

They say, *^ whatever line shall be found substantially to answer the descripion 
*^ these documents [the Prodamation of 1763 and the Imperial Act of 1774] give 
** of the boundaries of the Provinces, must control the legal claims of Canadiand 
*^ New BrunswicL Whether a boundary of that character actually existed ^as a 
^^ question demanding, for its solution, exploratimi and scientific research. A this 
^^ point it is, that appeal must be made to the topographical result of the labors of 
*^ those Commissioners to whom the exploration and research directed undf Mr. 
^^ Gladstone's Despatch were committed ; and firom obs^^rvations made andcnow- 
** ledge acquired m the fulfilment of tiiis dut^, they have felt no hesit»on in 
*' pronouncmg as their clear and decided opimon, tliat highlands do exiswhich 
** separate the rivers that empty themselves into the Biver St. Lawrence boi those 
*^ that fidl into the sea ; and that these highlands connect themselves contiuously 
<* by highlands with the north coast of the Bay of Chaleurs at its western eiretnity^ 
^^ and reach 45 ^ of north latitude at the western branch of the Connectiot Bivor, 
^ thus essentially fulfilling the several requirements of the Prodamation Act of 
*^ Parliament, and Commissions, for the southern boundary of Canada, sd laying 
^^ the foundation for establishing the strict legal clidms of the two Provides. On 
** the accompanying map, prepared by Major Bobinson and Captain Bnderson, 
^< this line is coloured green, and it will be seen, that the northemniehloifl chdmed 
**hj New Brunswick are adopted, and the line contended for by ^'aoada, is 
** rejected.'' 

The Commisdoners then — ^'further report that a tract of country ^ between 
<* the north highlands westward of the due north line and the line olthe United 
^' States, whi<m, according to the strict legal rights of the two Provides, belongs 
<< to neitiier, being included within the lines marked B, C, and D, onhe map, and 
<< which, in 1763, formed part of the ancient territory of Sagadahock 

No doubt could possibly have been entertuned, without the aid coloration or 
research, that highlands were to be found at the head of all the rive flowing into 
the St. Lawrenceu The converse could not have bera solved by ejora^tion. The 
chief part of the line of such highlands was marked out by the GhD^n^o^ont of ihe 
Uniteil States very many years since. No re-discovery of it was i^ed. The ex* 
istence of the nortiiem highlands does not establish the fact that P7 ure the hidi- 
lands fonmng the l^al southern boundary of Canada. That f^ recjuired other 
proof) and it was riven again and again by the British Govemno^^ ^ itsassertton^ 
that the southern ^^hlands were alone intended to be descrif- -^ aig^ent 
was essentially con<£ided on this pomt when the Treaty of Wa^S^ ^^ signed ; 
for the higUands described in 1763, in 1774, and 1783, were Ainctiy one and the 
same, and to them was affixed the mark of the north-west anf ^^ ^^^^ Scotia. 

It has been with the greatest care that I have sought for goments to separate 
the ludilands mentioned in 1783 from those menticmed in Jjf^* I cannot diseover 
any evidence to distinguish them. And what is the extra^^^^^ conclusion which 
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their separation leads to? The CommissionerB pro&ss to have discovered an im- 
mense tnct of country, without the bounds of either Proyince, and which, accord- 
ing to their distinctly emressed opinions, have never been within the limits of ei- 
ther Province, in the midst oi which, in the years 1763 and 1774, there existed 
four sdgnioriesy and in which the British Government in the year 1 788 erected a 
fifth seigniory. The entire boundary which they describe to be the strict legal 
boundary of Canada in 1763, 1774, and at this time separates from Canada these 
seigniones. 

1. The Madawaska seigniory, ccmsisting of 279,000 acres, erected twoity-fifth 

November, 1683. 

2. The now extinct seigniory of Cloridon, of eight leagues frontage and eight 

leagues in depth on the Biver Bestigouohe. 

3. Part of ihe Mitis seigniory, erected dxth May 1675. 

4. The greater part of tiie Madapediac seigniory, erected twentyH9ixth'May, 

16»4. 

5. The Shoolbred seigniory, erected by tiie British Government, twenty-fourth 

July, 1788. 

The boundary which is siud to exclude these seigniories is described in that Im- 
perial Act of 1774, the chidT object of which was, to include within the limits of 
Canada all the French settiements. 

I agree with Mr. Price in his opinion (27th January, 1849), that ^^ all the pos- 
*' sessions of the inhi^itants of Canada at the conquest of 1759, that is, the vanous 
** concessions of fiefs or s^gniories made hj the Intendants and Governors of Ca- 
^^ nada; the settiements and fishing establishments within the territozy called Ca- 
^^ nada, were then (Anno 1774) intended to be comprised withm the limits of the 
*' Province of Quebec, and subject, in matters of controversy, to be decided acoord- 
'' ing to the hws and usages of Canada.'' I am, moreover, convinced that the 
limits described were sufiBicient to comprise and did comprise them. 

The Commissioners add, ^' that thev deem it their duty further to rqKurt, that the 
** line of division which the strict l^al rights of the Provinces, agreeably to the 
** Prodamation and the Act of ParBament and Commisdons, thus demand, is at 
^ Tarianoe with the actual possessions of both Provinces, and is incompatible with 
*' thdr mutual advantage and convenience." 

The proposal of the Commis^oners, of a new boundary, I shall mention hereafter. 

YL Mr. Price, of Canada, delivered a counter-statement to the Beport of the 
Commissioners. It is carefully written, and without exa^eration, and it is neces- 
sary for me to notice it but shortiy. 

He informs us tiiat in the year 1838, Lord Dalhousie, then Governor General of 
Canada, instructed certun (jommissioners to examine the whole tract of country, 
from the headof theMetgermette branch of the River du Loup, to the sources of 
the Biver Quelle, in order to ascertain if the dividing ridges could ^^be fairly desiff- 
Bated highlands," and that they reported there were no continuous highlands on we 
line, such as are insisted on by New Brunswick, and that the southern highhmds are 
continuous. 

To these facts I do not attach importance. There are highlands consisting of 
mountain ranges and hills, ^^ which may be fairiy called highlands," meaning there- 
by, obvious to the sight ; but there are highlands, properiy so called, though to tiie 
sight they })resent no object of visiUe devation, without artificial assistance, being 
m^re elevations of land. 

The southern range of highlands is distinct and visible as a mountain range, and 
mBj, on this account, have been diosen as a boundary, if, though not ppobaUe, it 
were known to be continuous (admitting, nevertheless, its misd^ription, in conex- 



Digitized by 



Google 



16 Victoriae. Appendix (Z.Z.) A. 1852. 



ion with certain rivers)^ but even had it not been lofty, hilly, or mountainous, the 
range might have been called highlands, for there mav be no xjontitiuity of moun- 
tains or hills where there must be a continuity of highlands. 

When, therefore, a mistake is attributed to Major Bobinsbn and Captain Hen- 
derson, in describing the northern highlands to unite, on the west, with the southern 
highlands, an error is needlessly ascribed to those officers. They did not seek for 
what could ^^ fairly be called highlands," but highlands only which might be mere 
elevations of land above a certain level. 

Mr. Price objects to the northern range of highlands, as fiEuling to Answer the de- 
scription they should fulfil. The Royal Commission of 1763 declares that after the 
due north line is drawn to the southern boundary of Canada, it shall proceed 
** northward by the said boundary, as far as the western extremity of the Bay of 
** Chaleurs." The line of northern highlands, as explored and laid down by the 
late Commissioners, instead of going ^* northward" from the termination of the due 
north line, along a southern boundary to the bay, as a sinmle diverging line would 
do, goes far to the north, above the latitude of the bay. Instead of proceeding to 
the western extremity of the bay, by the boundary of Canada, it is carried up by 
the Commissioners to within a few miles of Cape Chat, on the River St. Lawrence, 
to th^ district between the Rivers Metane and Chat, and then descends south bv 
the Tracagadash mountains to the bay, — thus, in fact, by this line, from the north 
to the south, giving to New Brunswick a prolonged eastern boundary. 

Again, another objection is, that a line coming from the north by the Tracaga^ 
dash mountains, as shown in the map of the Commissioners, breaks into the Ime 
running ^^ along the north coast of tne Bay of Chaleurs," and thus more especially 
disturbs the given description, if such line along the coast were intended to have 
been continuous, with a line touching the western extremity of the bay on the 
south. Such proposed line, also, as I have already mentioned, would, on this 
eastern side of the due north line, exclude from Canada the former seigniory of 
Cloridon, the existing seigniory ofShoolbred, and parts of the seigniories of Mitis 
and Madapediac. 

Vn. After considering the above facts, I am of opinion, — 

1. That the line of boundarv intended to be described in the Proclamation of 

1763, in the Imperial Act of 1774, and in the Treaty of 1783» was one 
and the same line of boundary, so far as the line of 1783 touches the ter- 
ritory in dispute. 

2. That the southern highlands which are described as highlands dividing ri- 

vers flowing into the St. Lawrence from rivers flowing into the sea, were 
mis-described, as a continuous line in respect of the rivers they were sup- 
posed to divide ; but were not mis-described, even in respect of the rivers 
they are declared to divide, if the description of them is confined to the 
western termination of this southern boundary of Cknada. 

3. That the British Government having insisted in its negotiations with the 

Government of the United States, that the range qf devated and moun- 
tain land, (formed on the west by highlands dividing a given class of ri- 
vers,) which extends after it passes the heads of such rivers to between 
the Great Falls of the St. John and the River Aroostook (on the west 
bank of the St John), and from thence to the Bay of Chaleurs, to have 
been the boundary line of 1783, as far as the due north line from the St. 
Croix ; and as such representation appears to have been perfectly accu- 
rate, such boundary Ime was also, under the Proclamation of 1763, and 
the Imperial Act of 1774, the southern boundary of Canada. 

4. That such elevated mountain range of land, on the eastern side of the River 

St. John, extends from near the mouth of the Tobique River to the south 
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side of the Bay of Chalenrs, forming the southern side of the barin of 
the Bestigonohe Biver, and boundii^ the head-waters of the Upsalquiteh 
Kiver. 

6. That by the Treaty of Washington, signed ninth August, 1842, the entire 
southern portion of the basin of the Upper St. John, bounded on the north 
by the right bank of the River St John, including the southern high- 
lands, along which highlands the southern boundary of Canada (whether 
in the simple direction of a line or of a range of hills) would have passed 
under the terms used in 1763 and 1774, is transferred to the United 
States, and consequently the line of boundary of the United States, along 
the Biyer St. Francis and the Upper St. John, becomes the present 
southern boundary of Canada, in place of the boundary formerly described. 

6. That a due north line now drawn from the Biver St. Croix, to strike the 
present southern boundary of Canada on the Biver St. John, and thence 
north to the western extremity of the Biver Bestigouche, and along that 
river to the Bay of Chaleurs, would include a larger territory than was 
intended to have been comprised within the boundary of Nova Scotia and 
New Brunswick, marked out in the Boyal Commissions of 1763 and 1784. 

VIIL According to the instructions given to the Commissioners, second July^ 
1846, by the Bight Honorable W. G. Gladstone, they were directed, if it were 
impossible to find a boundary line which could satisfy the strict legal claims of each 
Province, to consider how a line could be drawn, combining the greatest amount of 
practical convenience to both Provinces, with the least amount of practical inoour 
venience to either, adverting at the same time to such interests, if any such there 
were, as the Empire at large might have in the adjustment of the question. 
^ Though this second inquiry was only to be undertaken if the first were impos- 
sible, and though the Commissioners found the first possible, they very probably 
took the second into consideration. 

To their conclusions on the first head of the inquiry I have expressed my dissent. 

As respects Imperial interests, the Commissioners say, ** that there do not appear 
** to them to be any interests which the Empire at large has, in the settlement of 
** the question." 

I think this opinion is erroneous. Are there not important Imperial interests 
connected with tnis district and the St Lawrence ? Is the navigation of that great 
inland sea without influence on the Country which it borders, or on provinci^ in- 
terest, which the commerce of that river must control ? Can the Imperial Govern- 
ment be unconcerned in the communication between that river and the American 
States to the south ? 

The chief subject for examination that remains is, what line of boundary it is at 
this time advisable to establish between the two Provinces ? It must be determined 
by the state of existing interests. In the letter attached to the Minutes of the 
(jouncil of Canada, relating to the terms of this arbitration, remitted to me. His 
Excellency the Bight Honorable the Earl of Elgin and Kincardine expresses the 
expectation of the Executive Council of Canada, that we may arrive at a decision 
" which shall be equitable and satisfactory to the people of both Provinces.** 

In order to fulfil this honorable instruction, it becomes necessary to ascertain the 
concessions and settlements which have been made, and the extent of the jurisdic- 
tion that has been exercised. 

^ !Z%e BesUgouche. — ^It is admitted, in the official correspondence of the two Pro- 
vinces, that the received boundary on the east has hitherto been the Biver Besti- 
gouche ; that the settlements on its northern bank have been French or Canadian^ 
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and that the settlements on the southern bank were made by the authority of the 
Government of Nova Scotia formerly, and of New Brunswick latterly. 

As respects this river, how is it possible to deviate from the suggestion of the late 
Lord Metcalfe, made second of January, 1845? Whatever opinion may be enter- 
tained in Canada of the part he took in the politics of that Country, neither there 
nor elsewhere could any person impeach the nobleness of his private character, the 
manliness of his public actions, or that active sense of justice through which he re- 
proachlessly lifted himself above the contests of party. 

** I presume," said Lord Metcalfe, *' that it may be considered as settled, that 
^^ what has hitherto been acknowledged to belong to Canada or New Brunswick 
** shall respectively remain so, and that the only difficulty will be as to such por^ 
" tions of the territory as are claimed by both, without having been understood as 
** definitely annexed to either. Thus, the Restigouche River, one side of which haa 
" been long occupied by Canada, and the other by New Brunswick, may, I con- 
" elude, be regarded as the boundary from the Bay of Chaleurs upwards towards 
" itfi source until it divides disputed territory, when the difficulty of adopting a con- 
'^ ventional line will commence, and can only be solved by mutual moderation in 
" both Provinces, or, failing of that, by the decision of the Crown. In communi- 
** eating these sentiments, I beg that they may be considered as conveying only my 
** individual opinions, and not as the result of deliberation with the Executive 
*" Council of this Province." 

As evidence of the jurisdiction exercised on the north and south banks of the 
River Restigouche, it appears that, in the year 1785, Letters Patent, under the 
Great Seal of the Province of New Brunswick, were issued, describing the limits 
of a new county of Northumberland, thus : ** Northumberland — bounded southerly 
** by the county of Westmorland ; easterly, by the Gulf of St. Lawrence and 
** the Baie des Chaleurs ; northerly, by the said bay and the southern boundary of 
*' the Province of Quebec ; and westerly, by a continuation of the western boun- 
" dary line of the said county of Westmorland." The county of York was at the 
same time declared to be bounded *' on the northward by the county of Westmor- 
" land, and on the north-west by the Province of Quebec" 

There is no evidence of any jurisdiction having been exercised by the Province 
of New Brunswick on the north side of the river. 

The Canadian evidence relating to the Restigouche is confined to the north side 
of the river. In 1763, 1774, and also in 1784, the Seigniory of Cloridon existed. 
It ran eight leagues fronting the river, commencing, on its eastern side, at the 
mouth of the River Porc^pic, a tributary of the Restigouche, and extended eight 
leagues in depth. It was traversed by the important stream of the River Madape- 
diac. In 1784, this Seigniory was purchased by private parties from the heirs of 
one d'Eneau. In 1787, it was considered to be advisable, for certain public objects, 
that the Crown should exercise the " droit de retraity^ and that it should be re- 
sumed as part of the public domains of the Province. The instructions given at the 
time by Lieutenant Governor Hope (Slst May, 1786) prove that there was no in- 
'tention to extinguish the jurisdiction of the Province of Canada over the district. 
Mr. Collins was informed by General Hope that, in order ** to prevent difficulties 
** arising by the jarring of the interests of individuals, it had lately been found ex- 
" pedient to assume for the King the Seigniories of Port Daniel and Restigouche, 
*' by the droit de retrait^ from persons who had offered the same for sale. As in 
" using the right of retrait in this instance there was no intention to deprive the 
" proposed purchasers of any advantages that might be derived therefrom, if not 
** inconsistent with the rights and privileges of the Indians or settlers in that quar* 
^ ter, I request you will particularly examine into the consequences which might 
** result from privil^es annexed to the said Seigniories remaining possessed by in- 
** dividuals, in order that, after the reservation of such thereof as might prove pre- 
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^^ jadioial to the interests of the Indians and new settlers^ or beneficial in any other 
*^ respect to the Government, the proposed purchasers may have an optional pre* 
*^ ference in the acquisition of these Seigniories if again to be disposed of.',' 

Without criticising the legal proposition involved in the last sentence, it is dear 
that the jurisdiction of Canada over the district was to continue. The droit ah 
retrak could only have been exercised on account of the Seigniory being within the 
limits of the Government of Canada. 

Again: in 1788, an Order of Council was made in Canada for a concession of 
land fronting the River Restigouche, for three miles to the west from the mouth of 
the River du Loup. In the same year Letters Patent were issued, erecting the 
Seigniory of Shoolbred, situated on " the westernmost extremity of Chaleurs Bay, 
*^ and running up the River Restigouche about fifteen miles to the first point of 
" land below Battery Point." # 

The River Restigouche, therefore, as part of the boundary between the tw'o Pro- 
vinces, would not disturb existing settlements; and Mr. Wells reported, in 1844, 
that, on the northern side of the Restigouche, all the granted lands have been, and 
still ^re, held under the sole authority of the Government of Canada. 

Madapediac Seigniory. — North of the River Restigouche is the Seigniory of Ma- 
dapediac It is situated on the Lake of that name, the waters of which flow by tlM 
course of the Madapediac River into the River Restigouche, by which it is con* 
nected with the Bay of Chaleurs. This Seigniory connects the jurisdiction of Ca- 
nada on the north-east with its jurisdiction on the Restigouche. 

Lake Mitis. — Westward of the seigniory of Madapediac is the seigniory of Lake 
Mitis, on the south-west of which is the great seigniory of Madawaska, or as it was 
formeriy written, Madoneska. 

Madawaska Settlements. — It is upon account of settlements made under the au- 
thority of the Government of New Brunswick, south of the Madawaska River, and 
from thence along the River St. John to the Great Falls, or rather to where the 
due north line strikes the American boundary, that the difficulties of this case arise. 

I shall first mention the New Brunswick evidence in relation to them, and then 
the evidence on the part of Canada. 

New Brunswick Emdenct. — The chief settlements 'made under the authority of 
the Government of New Brunswick have been : — 

1. East of the Grand River, on the north bank of the St. John, a grant was 

made to one Souci, in the year 1794. 

2. West of the same river a grant of 200 acres was made in 1794, and of 300 

acres in 1826. 

3. At Green River also, on the north bank of the St. John, cpncessions of 

1,065 acres were made in 1794, and a little further west, concessions 
of 4,261 acres were made in the year 1790. 
, 4. At the Little Falls, near the mouth of the Madawaska River, a concession 
of 200 acres was made to Simon Hebert in the year 1825. 
6. There were other lots conceded: July 17, 1789, of 200 acres, bebw the 
Madawaska; another, July 1, 1791 ; and other concessions made in the 
district in the years 1792, 1820, 1824, 1825, and 1826. I am not satis^ 
fied with the maps relative to these concessions, but whether there is any 
error in them is not now material. 

1 have no means of ascertaining under what law or what provincial regulations 
any of these concessions were made. There is a Minute of the Council of the Pro- 
vince of New Brunswick cited, dated December 28, 1787, by which it was ordered 
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that the inhabitants near Madawaska shonld be registered for their lots, ccmforma- 
\Aj to a plan of that settlement this day exhibited by the surveyor. 

I think the earliest settlements may be traced to Captain Spronk, the sarveyor 
of the Province of New Brunswick, who appears to have interpreted highlands 
dividing the north and south-flowing rivers to the same effect as the Government of 
the Umted States^ and to have applied the expressions to restrict the limits of Ca- 
nada^ though without any correct investigation of the facts. The only value to be 
giv^i to a letter produced of this officer is to show the error he entertained, and 
also part of the facts connected with the origin of the present difficulty. 

In 1828, on tjie trial of John Baker in New Brunswick, the Court held that it 
had actual jurisdiction within the district of Madawaska. The same opinion was 
asserted and upheld in the late case of Tibbits and others, versus Allen. 

Evidence on the part of Canada. — In 1784 an Bidian was tried and convicted at 
Quebeo, and afterwards suffered death for a murder committed at Madawaska. 
What are considered the limits of Madawaska beyond the seigniory and banldi of 
the river, I am unable to explain, except according to a letter of the Right Honor- 
able Sir G. Murray, hereafter quoted. 

In 1790, in a cause tried before the Court of Common Pleas at Quebec, the de- 
ibndants pleaded they were not within the jurisdiction. The question was raised 
if Madawaska and the Great Falls were within the Province of Quebec. The de<^ 
fendants were ordered to plead to the merits of the action. 

At the Little Falls the Eiver Madawaska joins the River St. John, and at the 
head of the River Madawaska is the great fief or seigniory of Madawaska. It was 
constituted a seigniory in 1683; it extends over 279,400 acres, and the present 
title to it is traced to the original grant. In the statement made on the part of 
Great Britain in its negotiations with the United States, it was described ^Uohave 
^* preserved its individuality under the original grant, and constantly to have been 
'^ and to have been and to be subject to the juri^iction of Canada." 

The claims of New Brunswick, however, would, if allowed, include this seigniory. 

In October, 1787, that is, the month before the date of the Minutes of the 
Council of New Brunswick, referred to above, were entered, the Committee of the 
Council of Quebec reported to the Governor General, Lord Dorchester, ** That if 
^* the Province of New Brunswick may, of right, claim the sources of rivers that take 
"their rise in the height of land which divides the rivers that empty themselves 
"into the St Lawrence from those which fall into the Atlantic Ocean, the ancient 
^* limits of this Government will be curtailed towards New Brunswick, and seig- 
^^piories under Canadian grants, as far back as the years 1623 and 1683, be taken 
•* into that Province ; besides the Acadians already settled there above the Great Falls 
" of St* John River, and such people as may choose hereafter to settle there would be 
'* greatly incommoded, if those parts shall be included in the Province of New Bruns- 
** wick." And the Committee added, "that they submitted to his Lordship whether it 
** would not be for the advantage of both Governments that the Province of Quebeo 
** be separated from that of New Brunswick by a line running along the highlands 
** that extend from the head of Chaleurs Bay to the foot of the Great FaUs of St. 
♦* Johns River, and from thence, crossing the river (so as to indude the whole por- 
^ tage or carrying place), and continuing in a straight line towards the sources of 
*' the River Chaudi^re, which rise in the highlands that oommence at the sud head 
** of the Bay of Chaleurs, and extend all the way to the westernmost head of the 
** Connecticut River." 

How easily the words of the. Proclamation of 1763 were cap^e of being inter- 
jnreted when unconnected with the confusion in which they were involved by the 
iim{de change made in the Act of 1774 ! 



Digitized by 



Google 



10 Victoriae. Appendix (Z.Z.) A. 1852. 



Thid proposal) which nearly repeated what appearsy if my previous opinion is oor* 
rect, to have been the original intention of the Government in its description of the 
boundary, probably was not acted on, lest it might have been inferred to extend 
unduly the northern boundary of Massachusetts. 

In 1792 a petition was addressed to Sir Alured Clarke, the Lieutenant Go- 
vernor of Canada, setting forth, that one Thomas Costin, calling himself a Justice 
of the Peace for the Province of New Brunswick, had caused new officers of militia 
to be elected at Madawaska, by a majority of voices, at an assembly of the inhabi- 
tants ; that one Robichaud had been fined by Costin for seizing goods under a writ 
issued in the district of Quebec ; and that Lieutenant Sir, of the militia, had been 
made a prisoner, and compelled to redeem his liberty by the payment of money. It 
was ordered (4th August, 1792^ that the papers should be entered on the minutes, 
and copies transmitted to the Lieutenant Governor of New Brunswick, for his co- 
operation in calling the attention of His Majesty's Ministers to the adjustment of 
the limits necessary to preserve public tranquillity on the borders of the Province. 

There then appears to be a long interval of time during which silence on this sub- 
ject was observed in Canada, though from the dates of some of the New Brunswick 
concessions the ground of former complaints are shown to have continued to exist. 
There may be an explanation of this, and, perhaps, it may be that given in a letter 
of the Honorable D. B. Papineau. It is proper not to suggest matter which can- 
not effect our opinions, and, therefore, I do not state it. 

There is one paper of a rather late date which has been commented on. It is a 
Despatch (8th April, 1830) of the Bight Honorable SirG. Murray to General Sir 
James Kempt, and is as follows : — 

" (Confidential) 

** Downing Street, April 8, 1830. 

** Sir, — ^With reference to my Despatch of the 7th instant, ^confidential,' trans- 
'^ mitting the first statement on the part of Great Britain of the disputed points 
*^ under the fifth Article of the Treaty of Ghent, I have now the honor to acquaint 
'^ you, that in order that our conduct may be consistent with our arguments, it is ne- 
** cessary that the Province of Lower Canada should continue, without interruption, 
** to exercise actual jurisdiction over the fief of Madawaska. This fief covers the 
** whole of the Temiscouta Lake, and nine miles in length down the Biver Mada^ 
*• waska, which issues from that lake. The Province of New Brunswick, as proved 
** on the trial of John Baker, exercises actual jurisdiction over the Madawaska 
** settlement ; but this settlement extends along the main River St John, both 
*' above and below the confluence of the Madawaska River, and no jurisdiction ap- 
*^ pears to have been exercised by New Brunswick on the Madawaska River above 
** Its mouth, where a grant of land was made by the Government of that Province to 
** Simon Hebert, in 1825. Under these circumstances, therefore, it is advisable 
'^ for the Government of Lower Canada to maintain and exercise its jurisdiction 
^ over the Lake Temiscouta and the Biver Madawaska, quite down to the aforesaid 
** grant to Simon Hebert, at its mouth, which will include the whole fief of Mada- 
^^ waska ; and the Government of New Brunswick to maintain and exercise its 
'^jurisdiction, as heretofore, in other parts of the disputed territory, including the 
^' Madawaska settlement on the m^ River St John, but not to extend it up the 
'^ River Madawaska I have communicated corresponding instructions to Mr. 
'^ President Black, administering the Government of New Brunswick. 

I have, &c., 

(Signed,) "G. MURRAY.^ 

The ocoasion of thb interference is described in a laxity of tone which, may be 
accounted for fimn the letter having V^n originally confidential. It was not writ- 
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ten to settle or to appease the troubles of the two Provinces. It is a very accurate 
statement of the actual condition of the settlements^ and though written twenty 
years ago, we have this day to decide with information before us of the Madawaska 
settlements which does not add one material fact to those mentioned by Sir G. 
Murray. Simon Hebert's location, at the mouth of the Madawaska, is still so 
called, and from thence to the Great Falls are New Brunswick settlements, 
but from whence the settlers came, or by whom the concessions were made, or when 
the locations were assigned, it is only in a few instances (comparativelpr to what is 
represented to be the total number of settlers^ we are informed. Nor is more pre- 
cise information than that given by Sir G. Murray needed with respect to the 
fact of the actual settlements, though their history, and the authority under which 
they were made, might have been accurately investigated in New Brunswick^ for 
the purpose of facilitating a decision respecting them. 

I confine these remarks to the mere fact of existing settlements, and to what was 
known of them long since. The general question of the boundary of Canada is not 
in the same position as formerly, for in 1830 it was unknown what agreement 
might be made respecting it. 

These are the only particulars relating to the origin of these settlements which it 
is necessary to notice. 

The present state of the Settlements. — The Canadian authorities say, first, that the 
settlements on both banks of the Eiver St. John, situate between the Grand Falls 
and the Little Falls, at the mouth of the Madawaska, commonly called ^' the 
^^ Madawaska settlements," appear to be composed partly of Acadians and their 
^ descendants, and partly of Canadians, and formed, as early as the year 1781, the 
• parish of Madawaska, served by Adrien LeClerc, cur{ of Isle Verte. Secondly, 
that the settlements on both banks of the St. John, between the Little Falls at the 
mouth of the Madawaska and the River St. Francis, are chiefly Canadian, and form 
the Catholic parish of St. Basil. Thirdly, that the settlements on both banks of the 
Biver Madawaska, between the River St. John and the seigniory of Madawaska 
and Lake Temiscouata, are chiefly Canadian, with some Irish and Scotch 
emigrants. Military locations, also, were made here by the Canadian Government, 
in 1813, to disbanded non-commissioned officers and privates, some of whom are 
now residing on the land surveyed for them. 

Lieutenant Simmons, R.E., writing in July, 1845, " reports that the population 
*^ is settled in a narrow belt from one to three miles wide, on the left bank of the St. 
** John, and is tolerably dense from the Grand to the Little Falls, comprising about 
'^ 1,800 souls; thence up the Madawaska River to the southern boundary of the 
'^ seigniory of Lake Temiscouata, fourteen miles, about 250 souls, whence, northerly 
** and westerly to Canada, the settlements are so scattered and few that they are not 
** worth considering ; not exceeding, altogether, twenty families." 

Of a list of the names of 135 persons to whom Messrs. McLauchlan and Allen 
assigned locations when they surveyed the St. John and Madawaska Rivers, eighty- 
five are set down to be Canadians, or of Canadian origin, and twenty-seven Aca- 
dians; or a total of 111, out of 135 persons, of French origin. 

Of persons settled in the district, 593 have signed, or put their marks to an 
address, praying to be included within the limits of Canada. If Lieutenant Sim- 
mons IB correct in stating the number of souls, the names of 593 men must com- 
prise nearly the whole male population of all the settlements. On the other hand. 
It is asserted that many were ignorant of the contents of the paper to which their 
names were attached. Admitting, however, that the names alone are correctly 
given, it is certainly evident that the population has a nearer affinity to Canada 
than to New Brunswick. I could have desired some information of those persons 
whose names are appended to the address^ and whose names indicate their British 
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origin. I did intend to compare the names affixed to the address with the 
names given by Messrs. McLauchlan and Allen, but I put them aside, as the identity 
of persons could not be, established by identity of names, and if any error were 
made, my opinions might be supposed to be connected with it 

It is remarkable that there is no evidence of any Canadian grants to Acadians 
settled above the Great Falls who were mentioned in the Report of the Committee 
of Council made to Lord Dorchester. 

The Madawaska district must always have been known to be west of the due 
north line forming the western boundary of New Brunswick, and without the limits 
of that Province ; and the evidence given^ so far as it extends, shows the far greater 
portion of the population to be of Canadian^ Acadian, or French origin. 

The St, Francis River. — On the St. Francis River, two concessions appear to 
have been made, in 1814, by the Government of Canada, with the sanction of that 
very eminent and most honorable Governor, Sir George Prevoet. 

The Survey of 1845. — It is now necessary to advert to a transaction of much 
singularity in every particular connected with it. Up to the year 1844, the Gov- 
ernment of New Brunswick does not appear to have interfered in the Madawaska 
district further to the west than the mouth of the Madawaska River, nor further up 
that river than the concession of 1825 made to Simon Hebert 

In the year 1845, Messrs. McLauchlan and Allen were deputed to carry on sur- 
veys on the River St. John, and to set out allotments under the Provincial Act of 
the Legislature of New Brunswick, passed in 1844, professedly to carry into effect 
the fourth Article of the Treaty of Washington. Under this Jrrovincial Act, these 
surveyors had no authority whatever on the Upper St. John. At the due north 
line from the St. Croix, the western jurisdiction of the Legislature of New Bruns- 
wick ceases. Beyond that point, these surveyors were without authority to make 
surveys, to examine into titles, or to set out a single allotment. The execution of 
any Treaty, even if a Provincial Legislature were authorized by the Supreme 
Government to undertake it, could not be accomplished on the Upper St John by 
the Government of New Brunswick under a Provincial Act. But it is impossible 
to ^ect blindness to the purposes of the whole transaction, and they are too mani- 
fest to be concealed. Wnat interest had New Brunswick in the execution of the 
fourth Article of the Treaty ? What confirmation could the Treaty give to the New 
Brunswick settlements on the Madawaska? Were the locations of New Brunswick 
grants doubtful or unknown, and, if so, what words in any treaty could possibly 
remove such doubts, or give certainty to their locality? The old settlements 
to which New Brunswick asserted a title are between the Great and the Little Falls, 
and they do not extend up the Madawaska River, nor beyond the Little Falls oa 
the west The labours, therefore, of the surveyors, if needed, should have been 
confined to the district between the Great and the Little Falls. Their operations 
were, however, carried on along both sides of the Madawaska River, and from thence 
along the River St. John to the River St. Francis. Out of about 450 allotments 
mentioned in their Report and map, about eighty are set down between the Mada- 
waska and the St Francis. The only survey reported is that of 1845, and I am 
not informed if it was continued in any subsequent year. It was at once completed 
where the Province of New Brunswick never, even irregularly, exercised jurisdic- 
tion; and it was left, in 1845, incomplete where such jurisdiction had been asserted. 
If convenience were consulted, or if accident coincided with convenience in directing 
the course, or the line of the survey, they both coincided with Provincial pretensions^ 
which required some evidence to countenance their assertion west of the mouth of 
the River Madawaska. 

These surveys, as evidence of any jurisdiction exercised by the Province of New 
Brunswick io the district in which they w<re made^ I set aside without any hesita- 
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tion. Sir William Colebrooke stated^ twenty^sixth April, 1846, that no grants bad 
been made in respect of them. 

IX. With these facts relating to the existing settlements before me, I proceed 
to examine the different proposals that haye been made for the future boundary be- 
tween the two Provinces. 

The first proposal on the part of New Brunswick was communicated by Sir W. 
G. Colebrooke, thirteenth January, 1845. 

** Whatever," stated Sir W. Colebrooke, **may originally have been the claims of 
** the two Provinces to the intermediate territory, and which were so long held in 
^^ abeyance by the disputes with America, the question at present resolves itself in- 
** to one of possession. Ascending the Restigouche from the Bay of Chaleurs, in 
*^ a westerly direction, the settlements of Canada have progressively extended along 
*^ left bank as high as the Metapediac, where a parish or township appears to have 
** been formed in 1841 ; and the parishes of New Brunswick, in like manner, have 
*^ extended to the same distance along the right bank. As far as this point, there- 
*' fore, no material difficulty presents itself. But a short distance above the junc- 
^^ tion of the Metapediac the Restigouche changes its direction, and ascends to its 
" source in a more southerly direction, and the country watered by it, above the 
'' settlements I have mentioned, has hitherto been unoccupied except by a few set- 
** tiers and lumberers from this Province. The same observation applies to the tri- 
** butaries at the Upper St. John, and the settlements formed on tnem have pro- 
** gressively extended from the main river on which the claims of the settlers are 
** secured by the Treaty of Washington. Even if considerations arising from oo- 
** cupation and settlement of the territory watered by these waters did not inter- 
•* vene, I should still be disposed to doubt the convenience of a line of boundanr 
** carried to the source of tne Restiffouche and extendine from thence westward. 
** Such a circuitous and prolonged line would be attended with much inconvenience 
** tq both Provinces, without any corresponding advantages to either ; and, advert- 
** ing to the views of Her Majesty's Government in the conventional settlement of 
** the American boundary by the Treaty of Washington, it appears to me that the 
** most direct line which can be drawn from the junction of the American line on 
** the St. Francis (a tributary of the St. John) to the angle above the highest Ca- 
** nadian settlements on the Restigouche, where the river changes its direction, 
** would, at once, be the shortest and most equitable division of the territory. Such 
** a line would obviate, as far as practicable, the inconvenience of a prolonged river 
^< boundary, and without encroaching on any settlement formed on either side. 
** Giving to Canada the Lake Temiscouata, would, with this exception, confirm to 
^ New Brunswick the possession of the St John and its tributaries, so far as they 
** are not included in the concessions to America by the Treaty of Washington." 

There is an opinion expressed in this Despatch which is very erroneous. What- 
ever territory is within the bounds of either Province is bound by the laws of the 
Province irrespective of the Treaty of Washington. The Treaty, without the aid 
of an Imperial Act or of a Provincial Act, could not have changed the rights of 

Eroperty; the interests of private persons in the settlements they had made, nor 
ave secured or conferred rights to land. It determined the limits of one Province 
consequentially, but, directly, it determined the limits between the United States 
and Britbh possessions. Within our own limits it could of itself have no force in 
establishing or securing the claims of settlers or others. When a treaty disturbs 
private rights, or engages to give municipal rights to aliens, a special law is requi- 
site to give to it effect The language used in the Despatch implies that territory 
had been acquired under the Treaty, and then, if this were correct, the Article of 
the Treaty guaranteeing or securing to the subjects of each nation the estates they 
had previoudy acquired, would have applied, and a legislative measure would have 
been needed to continue to aliens the possesions within our acquired limits bdd by 
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tbem } but this language, Impljring aoquWition, is oontradbted by the axpres^ns in 
the same Despatch, of ^^connrming^ to New Bmnswick what had not been *' con- 
ceded" to the United States ; thus denying any acquisition. I£ there were no set- 
tlements within our limits made by the authority of the American Government, 
the Article of the Treaty referred to could have had no effect, or rather no applica- 
tion under it would have been made. It bound the good fidth of the Govemment, 
if such settlements existed, to preserve the acquisitions of certain aliens. Tt res^ 
pected the existing interests of our own subjects within our territories ; no engage- 
ment with a foreign power was required, and it would have been absmxl if it had 
been entered into. Such interests are secured under the protection of our own 
laws at all times, and they can obtain no confirmation by a treaty, for they exist, 
and are, and must be, respected independently of any foreign power vnth whom a 
treaty may be made. 

The Treaty did not confirm to New Brunswick any territory, for its title must 
have had a previous existence in order to be confirmed, even if such confirmation 
under a treaty were possible. That it had no such previous title I have shown, and 
its non-exiBtence is admitted by the Pommissioners in a passage of their Report be- 
fore cited. Nevertheless, the Legislature of New Brunswick acted on the error 
mentioned when it passed an Act to give effect to the Fourth Article of the Trea- 
ty of Washington. A misconception, uncorrected by the Governor of the Pro- 
vince, prevail^ in both Chambers of the Provincial l^arhament of the effect of a 
most important international act of the Supreme Government. 

The objections to the proposal of Sir W. Colebrooke are : — 

1. That the Biver Restigouche forms a natural boundary, easy to be ascer- 

tained, and is the great outlet to the sea of the produce of both Provinces. 
Rivers have usually been preferred as Fmes of demarcation, and the River 
St. John is the boundary between Canada and the United States ; and to 
the west, for an enormous distance, rivers and lakes divide the same coun- 
tries. It would most seriondy retard the iinprovement of the upper coun- 
try if it were excluded by a Provincial line from the river; but with so 
extensive an American water boundary the objection to the Restigouche 
loses all its force, if it had any, when applied to a boundary separating two 
Provinces subject to the Britbh Government. 

The proposed line would also intersect or cut many important tributaries of 
tne St. John and Restigouche Rivers, leaving the upper streams within 
the Province of Canada, and transferring their outlets to New Bruns- 
wick, besides excluding Canada from the main stream of the St. John. 

This line would also give territory to New Brunswick, over which it had no 
right, and had never exercised jurisdiction ; transferring to it part of the 
County of Bonaventure, and on the west separating the seigniory of Ma- 
dawaska, and placin? it under laws incompatiUe with its tenure, besides 
depriving Canada of the district between Madawaska and the St Frauds 
River. 

This proposal is, therefore, clearly inadmissible, and Major Bobmson and 
Captain Henderson state that, practically, there would be difficulty in 
marking out such a boundary. 

2. The second proposal on the part of New Brunswick was made m July 1845, 

at Frederickton, by Mr. Street and Mr. Saunders, and was communi- 
cated to tiie Canadian Government through Mr. Draper and Mr. Papi- 
nean. 

It repeated the proposal of Sir W. Colebrooke, with an alteration by which 
tlie iriiofe of the Temisceuata Lshe should be left on the Canada side. 
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S. The third propoeal was made at the same time with the kst It was this : 
— ** The Restigouche Biver to be the boundarj to the mouth of the branch 
*' of that Biver, called the Tomkisnac ; thence up that branch to the fifth 
*^ fork thereof; thence to run in a direct course from the fork of the river, 
** towards the angle of the Biver St. Francis, of the United States bounda- 
** ry, as settled by the Treaty of Washmgton, until it intersects the north- 
^' eastern boundary line of the Madawaska Seigniory, so called; thence 
*^ following the boundary line of the said Seigniory south-easterly, south- 
'^ westerly, and north-westerly, until it will intersect the prolongation of a 
*^ line on the first-mentioned course, runnbg from the said fork of the 
" Tomkisnac Biver, and thence along that Ime to the siud angle of the 
^^ United 3tates boundary on the Biver St Francis." 

The same objections apply to the last two proposals as to that one made through 
Sir W. Colebrooke. They all transfer to New Brunswick nearly the whole of the 
upper basin of the north side of the Biver St. John— exclude Canada from the 
bank of the main stream of the St. John, and take from it the territory on both 
sides of the Madawaska Biver, as well as that above the Madawaska Biver west 
and between this river and the Biver St Francis. 

There have been, four proposab made on the p^rt of the Province of Canada. 

1. (April 28, 1845.) — To prolong the due north line from the Biver St Croix 

until it should strike the Biver Bestigouche, which would in fact, as nearly 
as practicable, be the strict legal boundary of New Brunswick. 

2. The proposal made in July, 1845, by Mr. Draper and Mr. Papineau, at 

Fredenckton, namely, — A line to be di^wn from the mouth of the Biver 
Bestigouche, following its different windings south-westerly, until it 
reaches the due north kne, from the source of the Biver St. Croix, and 
thence in a direct course to the nearest angle of the Madawaska Seigniory ; 
thence to the Biver Madawaska, along the boundary of the Seigniory ; 
thence down the river to the Biver St John, and the boundary of the 
United States : reserving a right to Canada to construct a railroad from 
the Biver St. John to the Biver Bestigouche, through the territory to be 
acquired by New Brunswick, such railway to be under the control of 
Canada, in order to facilitate the conveyance of her products to the Bay 
of Chaleurs, without being subject to the internal regulations of the 
Government and Legislature of New Brunswick. 

3. The proposal of Lord Metcalfe, (August 19, 1845,) who after alludmg to 

the prolongation of the due north line, added: — *^ As a strict adherence to 
** that line would deprive New Brunswick of territory over which, under 
** peculiar circumstances, she has hitherto been allowed to exercise juris- 
^' diction, Canada has been willing to maike a considerable concession to 
^* the westward of that line, in order to produce an amicable agreement 
'* It has, therefore, been proposed, on the part of Canada, that the Biver 
<< Madawaskl^ on the west^ and the hitherto acknowledged main stream 
^* of the Bestigouche, on the north, and a line drawn from the one to the 
" other, should form the boundary between the two Provinces ; by which 
'^ arrangement the Madawaska settlement, eastward of the Madawaska 
^ Biver, will be lefl in possession of New Brunswick, and a large terri- 
'^ tory permanently annexed to tliat Province, which is claim^ as be- 
** longing to Canada. This arrangement may, I conceive, be adopted 
** without creating any insuperable discontent in Canada, but this tro- 
'^ vince, I fear, could not be reconciled to any further alienation of what 
*^ is considered to be Canadian territory. In expressing the opinion that 
** Canada might be reconciled to the arrangement desciibea, I am fiu: 
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^^ from supposing it would satisfy New Brunswick, the pretensions 
'^ of that Province appearing to me to extend beyond reasonable bounds." 
4. The fourth proposal is contained in the counter-statement of Mr. Price, in 
reply to the proposal, hereafter mentioned, of the Commissioners, Major 
Bobinson, Captain Henderson, and Mr. Johnstone. It is as follows : — 
^^ Commencing on the north bank of the River St John, at the mouth of 
'^ the Eiver commonly called ^Madawaska;' thence running north-east, on 
^^ a course parallel with the line traced by the Commissioners of boundary, 
'^ under the Treaty of Washington, from the outlet of Lake Pohenaga- 
^^ mook, to the north-east branch of the Biver St. John, until intersected 
^^ by that branch of the Biver Bestij^ouche called the Grand Fourche or 
^^ Bedgewicke, then to the middle of the channel of the said river, and 
*^ then south-easterly down the middle of the channel of the said Biver 
^* Bedgewicke, to the middle of the channel of the Bestigouche Biver, 
*^ then down the middle of the said channel easterly to the mouth of the 
** said Biver Bistigouche, in the Bav of Chaleurs, and thence through the 
*^ middle of the Bay to the Gulf of St. !Lawrence, giving to the Pro- 
*^ vinces of Canada and New Brunswick the islands in the Bivers 
*^ Bedgewicke and Bestigouche, nearest to the shores in front of the said 
*^ Provinces." 

This line of boundary I propose to adhere to ; and I am of opinion that no claim 
on the part of the Province of New Brunswick to a larger concession is sustained 
by any facts presented to my notice. 

There is a non-official proposal of Lieutenant Simmons, B.E. It is — A line 
drawn due east from the outlet of Lake Pohenagamook, on the American boundary, 
to strike the Biver Bestigouche. 

No reasons for this proposal accompany it ; but it was forwarded with some in- 
telligent and instructive observations on this district of Canada. The objections to 
the Tine are similar to those already mentioned. 

The proposal of Major Bobinson, B.E., Captain Henderson, B.E., and Mr. 
Johnstone, is — ** That New Brunswick shall be bounded on the west by the boun- 
" dary of the United States, as traced by the Commissioners of boundary, under the 
** Treaty of Washington, dated August, 1842, from the source of the St Croix to 
** the outlet of Lake Pohenagamook ; thence north-easterly by the prolongation of 
** the straight line which has been laid down on the ground as the boundarv of the 
** United States, bStween the iron monument at the north-west branch of the Biver 
** St. John and the iron monument at the said outlet of Lake Pohenagamook, until 
^* the line so prolonged shall reach the parallel of 47 ^ 50' of north latitude, to that 
** branch of the Bestigouche Biver called the Bedgewick or Grand Fourche ; then 
*^ along the centre of its stream to the Bestigouche Biver; then down the centre of 
'^ the stream of the Bestigouche Biver to its mouth in the Bay of Chaleurs ; and 
*' then through the middle of that bay to the Gulf of St. Lawrence ; giving to New 
^^ Brunswick the islands in the said Kiver Bedgewick and Bestigouche to its mouth 
^' at Dalhousie." 

^ Having already shown how erroneous are the views entertiuned by the Comnns- 
sioners of the principles on which their decision should have proceeded, I might, 
without impropriety, disregard what they state in favor of this line. They say, 
however, ^' This is a line which may be easily ascertained, defined, and marked^ 
'^ with comparatively little expense, and with ease and certainty. It gives to the 
^^ Provinces a convenient form, and confirms to each its possessions and inhabitants ; 
*' or, if there is any exception, it is too inconsiderable for notice in determining 
*^ a question of this natul^8, and in every railicular, as far as the knowledge 
^ and belief of the Commissioners extend, divides the territory in dispute in 
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** the manner likely to be most beneficial as regards the Provinces compara- 
'^ tively^ and as respects the interest and convenience of its inhabitants. The 
^ territory lying west of the ^doe north line, which the ancient boundary leaves 
^' without the strict limits of either Province^ comprises 4,400 square miles. Of 
*^ these the proposed conventual line will give 2,300 square miles to New Brunswick, 
*' and 2,100 square miles to Canada; and of that tract of country lyin^ to the 
^ north of the Restigouche which lies within the limits of New Brunswick, 2,660 
** square miles are assigned to Canada. The Seigniories of Temiscouata and Ma- 
'^ dawaska fall within the limits of New Brunswick, or very principally. The 
** Commissioners would have aissigned them to Canada, had it been possible to do 
^* so without much injury to the general arrangement. They believe, however, that 
^ the inconvenience of separating them from Canada is more nominal than real. 
^ The inhabitants are few, not exceeding 20 families of poor humble settlers. The 
'< tenure of a large portion of these Seigniories has been changed to commoQ soo- 
^ cage by legislative enactment at the instance of the owners ; and it is believed 
'' that the proprietor , will be content with a similar change." 

Private dealings with the Madawaska fief, or the acts private parties may possibly 
do in the management of their own property, I cannot notice. The conversion of 
the seigniorial tenure into soccage tenure must have been efiected, not by legislative 
enactments at the instance of the owners, but by the owners acting on the legisla- 
tive enactments of the Imperial Act of the 6 Geo. IV., cap. 59, which especially 
and alone applies to land within the jurisdiction of Lower, Canada. The Commis- 
sioners have cited the effect of a law^ confined in its operation to Lower Canada, oa 
the tenure of the property of the seigniory, and at the same time deny that the pro- 
perty is within the limits of Lower Canada. 

I have already shown that the territory in question is within, and not mthout, 
the limits of Canada. 

The proposed line confirms to New Brunswick infinitely more than its possessions 
and its inhabitants. That which is to the north of the Bestiffouche is within Cana- 
da. The important district on the west is also part of Canada. The apparent 
equal division that is proposed is fallacious. It assigns to New Brunswick almost 
the entire western side of the upper basin of the St «John ; and, if Lord Ashburton 
was correctly informed, this upper basin is not fertile, with the exception of the 
Madawaska district. (Pari. Paper, p. 7, 1842.)* 

The proposed boundary can hardly be thought to consult the convenience of the 
Province of Canada. It is of the highest importance, even to Imperial interests, 
trade and navigation of the Upper St. John and of the State of Maine should be 
ocmnected with the navigation of the St. Lawrence, and no attempt ought to be made 
to separate the communication of Canada with the Biver St. John by a provindal 
boundary. 

The proposal of the Commissioners I regard to be impolitic and inequitable. I, 
therefore, feel that I am bound to adhere to the proposal, unless some similar one is 
suggested, made on the part of the Crovemment of Canada through Mr. Price. It 
concedes as much as I think is required. The extent of the concession, which cir- 
eumstances have rendered proper, for the purpose of establishing a cordial under- 

* Pari. Paper, 1842, p. 7 ** Of the laod likely to oomt to u* by any practioal teUlemeot, Dine-taotb* of it 

■re, from Its poeitlon and quality, wliolly wortbleu. It can support no popolatioa, M grow* oTeo little timber 
of Talue, and can be of no aenrioe but aa a boundary, though from its desert nature an useftil boundary for tiio 
two governments. In considering, on a map» a divisioo of the territory in question, this reosariwble eiromn- 
stinee must be kept in mind, that a division of acres by their number would be a very unequal division of 
their value. The southern portion of this territory, the Valley of Arittook, Is represented to be one of the 
most beautiful and fertile tracts of land In this part of the continent, capable of the highest sUte of ouhivatloD, 
and covered with fine timber, while the northern portioq, with the eueptlon of that small part eouprisod 
within the Madawaska settlement. Is of the miserable description I have stated."— (Lord Ashburton, ParL 
Papers, 1840, p. 7.) 
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standing between the two Provinces, local authorities are more competent to com- 
prehend than I can be. What has been offered will, I think, and it certainly ought, 
to satisfy the reasonable expectations of the people of New Brunswick, and to be 
regarded as a highly honorable proposal to remove existing difficulties. 

There are two alterations I should surest, if the arbitrators acting with me 
should adopt the proposal of the Government of Canada : instead of attempting 
to describe a line *^ paralleF' to one at so great a distance as that referred to, it would 
be better to substitute a compass line. Secondly, I think Simon Hebert's con- 
cession, at its north-west angle, should be made the point of departure of the direct 
compass line. 

It is desired that the land which may be included within the limits of New 
Brunswick may be declared, in the Act of the Imperial Parliament which will be 
necessary to carry into effect our award, to be held under the tenure of commcMi 
soccage. There can be no actual necessity for such a provision* All land falling 
vrithin the limits of the Province will become subject to its ordinary law relating to 
real property. An injustice might be done through our awards, if lands so included 
withm tne limits of New Brunswick were already charged or encumbered under the 
Law of Lower Canada. 

(Signed,) THOMAS FALCONER. 
3, Fig Tree Court, 

Temple, December 26, 1840. 



No. 18 

Copy of a letter from T. Falconer, Esquire, to Earl Grey. 

WoTTON, Lymington, Hant, May 6, 1851. 
My Lord, — Doctor Luehington, it appears has lost two of the papers ; and I am, 
therefore, only enabled to send the enclosed as part of the papers alluded to in my 
letter of the 19th of April 

I have, &c.. 



To the Right Honorable Earl Obey, 
&C. &c. &c. 



(Signed,) T. FALCONER. 



III. 

Note upon the discussion relating to the Canada and New Brunswick 

Boundary, 2nd April, 1851. 

1. I suggested that the boundary line, described in the Proclamation of 1763, 
namely, the line passing '^ along the highlands which divide the rivers that empty 
*^ themselves into the fiiver St. Lawrence from those which fall into the sea, and 
*^ also along the north coast of the Baie des Chaleurs and the coast of the Gulf of 
^* St. Lawrence to Cape Rosiers," applied on the west of such line, to highlands 
which divide the rivers answering the description on the western limit of the Ime, 
and did not necessarily imply ** highlands" from the western eztemity of the line 
continuously to the Baie des Chaleurs. This was not assented to : had it been, the 
words of the Imperial Act of 1774 might have been shown to be gpvemed by tbiv 
interpretation of the Proclamation. 
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2. I admitted that the Imperial Act of 1774 does not describe a line agreeing 
with the physical Character of the country on the eastern extremity of the southern 
highlands, but suggested that, as the words of the Act of 1774 and of the Treaty of 
1783 are the same in all material expressions, the solution of the doiibts which af- 
fected the Terms of the Treaty of 1783 should be followed so far as the Treaty of 
Washington might apply to the question ; this was not assented ta 

3. I held that the northern highlands, marked out by the Commissioners do not, 
on the eastern extremity of the line, comply either with the terms of the Procla- 
mation of 1763 or of the Imperial Act of 1774. 

4. It was agreed that a conventional line should be drawn. 

6. If the Act of 1774 cannot, in consequence of the Treaty of Washington, be 
coipplied with — if the southern highlands are to be a guide — and if the boundary 
line of the Commissioners cannot be taken correctly to fulfil the words of the Act of 
1774 ; if the northern highlands are to be a guide — and it is asked, what is the 
southern boundary line of Cauda ? the reply must be, that it is, necessarily, unde- 
fined. 

6. If, then, there is no defined southern boundary line of Canada, the next con^ 
sideration is, what parts of the territory in dispute may be assumnd to be parts of 
Canada irrespective of any legally-defined southern boundary ? 

I consider that all seigniories are to be assumed to be distinctly portions of Cana- 
da; such as the seigniory of Madawaska and the seigniory of Shoolbred, and also 
the territory within the extinct seigniory of Cloridon. 

Whatever interpretation may be given to the Act of 1774, it cannot be said, even 
by implication, to have been designed to deprive Canada of any of its seigniories. 

We ought not, therefore, to draw any line of boundary which shall take from Ca- 
nada any portion of territory which has been defined as seigniories to be within the 
jurisdiction of its government. 

The settlements of New Brunswick, to the west of the due north line from the 
Biver St. Croix, are distinctly beyond any presumable limits of the Province of 
New Brunswick. We pass the well-marked limit of this due north line in proposing a 
new boundary, merely because there is a desire in both Provinces to respect these 
settlements, extending from the Great Falls of the Biver St John to the mouth of 
the Madawaska Biver, though illegally made. We propose to assign to New 
Brunswick territory including these settlements ; but this is no valid reason why 
we should interfere with the defined limits of seigniories, the settlements within 
which have not occasioned any provincial differences. 

By setting aside the northern highlands of the Commissioners as a boundary, the 
seigniory of Madawaska, simply as a sei^iory, remains a defined portion of Canada. 
It (annot be said to be without the legal limits of the Province, though the general 
Provincial limits may be uncertain. 

In any apportionment of territory west of the due north line, the seigniory of 
Madawaska should, therefore, be left undisturbed, and remain excluded from con- 
sideration as part of a disputed district 

7. If we draw a line favorable to New Brunswick from the mouth of the Mada- 
waska Biver, so as to include its Madawaska settlements, what remains, excluding 
from consideration the seigniory of Madawaska, which can be assigned to Canada? 
Merely the block of land bounded by the seigniory and the Biver Madawaska on the 
east, and by the Biver St. John on the south. If this block of land is not 
confirmed to Canada, there will be assigned to New Brunswick the whole of the 
district really in dispute west of the due north line, though this district is confessed- 
ly, throughout its whole extent, beyond the legal limits of the Province of New 
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Brunswick, and its setdements in Madawaska are admitted to have been encroach- 
ments. 

For these reasons, the two Imes proposed by Doctor Twiss are objectionable : the 
one passing through the water communication of the Madawaska seigniory, and de- 
priving Canada of a large portion of this seigniory ; and the other, simply assigning 
to Canada the land above, a line drawn from the outlet of Lake Poheganamook to 
the boundary of the seigniory. 

8. The claim of New Brunswick to any territory east of the due north line from 
the River St Croix, and north of the River Restigouche, is of a ver^ late date in- 
deed. The River Restigouche has, from the year 1763 until within a very few 
years — I believe until the late survey was made — been regarded, without any 
dispute, to be a portion of the boundary between the two Provinces. 

On the north side of this river was the extinct seigniory of Cloridon, and tlfbre 
still exists the seigniory of Shoolbred. This latter seigniory was erected by the 
British Government since the Conquest, and the Crown could not have erected it 
subject to the incidents of the French tenure of land, unless it had been within the 
limits of Canada. 

By a Provincial Act of the Legislature of Canada, 9 Geo. IV. cap. 73, the 
County of Bonaventure was declared to be '^ bounded on the east and the north by 
** the County of Gasp6, and to consist of such part of the inferior District of Gaspe 
^^ as is included between the said County of Gasp6 and the District of Quebec, 
^^ including all the islands in front thereof, in whole or in part, nearest to the said 
*^ County ; which County, so bounded, comprises the seigniory of Shoolbred, the 
** Indian village, or mission, and the settlements above and below the same, on the 
*^ north side of the River Restigouche, the townships and settlements of Carlton, 
** Maria, Richmond, Hamilton, including Bonaventure, Cox, including the town of 
*^ New Carlisle, Hope, including Paspediac, La Nouvelle, and Port Daniel." 

Mr. Bouchette, the Surveyor of the Province, in his ^^ Account of Canada,"" states 
the following rivers to be within the limits of this County: — 
Restigouche. Seminac. 

Metapediac. Mistone. 

Great Cascapediac Gadnamgoushet. 

Little Cascapediac Goummitz. 

Bonaventure. Piscudy. 

Great Nouvelle. Wembrook. 

Little Nouvelle. Great Wagansis. 

East Nouvelle. Little Wagansis. 

This County returns one member to the Provincial Legislature of Canada. 
By the Imperial Act of the 3rd and 4th Vic. (1840) cap. 35, sec. 18, it is enact- 
ed, ** that every County which before and at the time of the passing of the said 
*^ Act, intitulea, ' An Act to make temporary provision for the Government of 
*^ * Lower Canada,' was entitled to be represented in the Assembly of the Province 
^^ of Lower Canada, except the Counties of Montgomery, Orleans, L' Assumption, 
^* Las Chesnage, L'Acadie, Lapndrie, Dorchester and Beauce, hereinafter mentioned, 
*^ shall be represented by one member in the Legislative Assembly of the Province 
'^ of Canada." 

And by the 26th section of the same Act, it is enacted, ^^ That it shall be lawful 
** for the Legislature of the Province of Canada, by an Act or Acts to be hereafter 
'* passed, to alter the divisions and extent of the several counties, ridings, cities, or 
^* towns, which shall be represented in the Legislative Assembly of the Province of 
^' Canada, and to establish new and other divisions of the same, and to alter the 
'' apportionment of representatives to be chosen in and for those parts of the Pro- 
<< vmce of Canada which now constitute the said Provinces of Upper and Lower 
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*^ Canada respectively^ and in and for the several counties, ridings and towns of the 
** same." 

The elSect of this section of the Imperial Act appears to be, to give to the Legis- 
lature of Canada jurisdiction over the whole district, constituting the County of 
Bonaventure^ as described in the Provincial Act 

I may take this opportunity of saying, that I have probably assumed a wrong 
view of the expression of the Commissioners, that ** no imperial interests were 
*^ involved in the settlement of this question.'' It may be presumed their remark 
was conjBjied to military considerations. 

THOMAS FALCONER. 
3, Fig-tree Court, 

Temple, April 4, 1851. 



m. 

The principle respecting existing possessions was recognised in the case of Penn v. 
Baltimore, in the year 1750, a case which Lord Hardwicke described as '* involving 
** the right and boundaries of two great Provincial governments and three counties, 
^' and to have been worthy of the judicature of a Roman Senate rather than of a 
** single judge." *. *, * " I am of opinion," said Lord Hardwicke, ** that full 
^^ and actual possession is suflScient title to maintain a suit for settling boundaries; a 
** strict title is never entered into in cases of this kind, neither ought it." * * ♦ 
** In cases of this kind, of two great territories held by the Crown, I will say once 
*^ for all, that long possession and cultivating countries is one of the best evidences 
" of title to lands or district of lands of America that can be, and so have I thought 
^* in all cases since I have served the Crown ; for the great beneficial advantages 
** arising to the Crown from settling, &c., is, that the navigation and commeroe of 
** this country is thereby improved. These persons, therefore, who make these 
" settlements ought to be protected in their possession as far as law and equity 



can," &c. 



THOMAS FALCONER. 



IV. 

Proposal of April 14, 1851. 

That New Brunswick shall be bounded by a line drawn due north from the River 
St. John to the south-west comer of the Concession of Simon Erard, on the eastern ' 
side of the mouth of the River Madawaska, and prolonged to the parallel of latitude 
of 47 ^ 50'. Hence along that parallel of latitude to the branch of th6 River Res- 
tigouche, called the Redgewick, or Grand Fourche. Hence along the centre of ita. 
stream to the Restigouche River ; thence along the centre of the stream of the 
Restigouche River to its mouth in the Bay of Chaleurs; and thence through the 
middle of that bay to the Gulf of the St. Lawrence, pving to the Provinces of 
Canada and New Brunswick respectively, the islands in the Kiver Redgewick and 
the River Restigouche in part; or in whole, nearest to the banks within the aforesaid 
boundary. 

THOMAS FALCONER. 
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No. 19. 

Copy of a Letter from Doctor Travers Twiss to Earl Grey. 

Doctors Commons, June 19, 1851. ' 
^ My Lord, — I beg to acknowledge the receipt of a communication from Mr, Me- 
rivale, enclosing, bj direction of xour Lordship, a copy of ** certain notes received 
from Mr. Falconer, respecting the question of the boundary line between Canada 
and New Brunswick, and a copy of which notes has also been sent to the Right 
Honorable Doctor Lushington. 

As it appears to me that Mr. Falconer's notes by themselves would furnish to 
your Lordship but an imperfect view of the difficulties which the question of boun- 
dary gave rise to, in the judgment of his collea^es in the arbitration, I beg to 
present to your Lordship, witn the assent of the Right Honorable Doctor Lush- 
ington, a copy of the proposal submitted by myself to the consideration of the 
arbitrators. That proposal contains the original view,^ which I was led to form 
after a careful examination of the documents and maps transmitted on behalf of the 
two Provinces from the Colonial Office, and before the arbitrators met to discuss 
the question. 

I beg likewise to present to your Lordship a note upon the discussion of April 
2d, 1851, which may serve tb elucidate more fully the two alternative lines of 
boundary, which I suggested in the course of that discussion, and to which Mr. 
Falconer alludes in his note No. 3, as appearing to him to be objectionable for 
certain reasons. 

Your Lordship will thus be placed in possession of the views of the arbitrator 
appointed on behalf of the Province of New Brunswick, by the side of the opinion 
of the arbitrator on behalf of the Province of Canada, and will be enabled to appre- 
ciate the concessions, which have been made on either side, in order to promote an 
arrangement of the question. 

With regard to the boundary line, upon which the Right Honorable Doctor 
Lushington and myself ultimatel v agreed to report to your Lordship, it would have 
been to myself a subject of much satisfaction if Mr. Falconer could have acceded 
to our decision. As the reasons of Mr. Falconer for withholding his assent have 
been stated by myself to your Lordship, I forbear to allude to them further than to 
observe that they received, in the course of the discussion, the fullest consideration. 

I have, &C., > 

fSigned,) TBAVERS TWISS. 
The Right Honorable Earl GbxT; 
&c. Ac &C. 



Proposal for an arrangement of the boundary between the Provinces of Canada, 

and New Brunswick, submitted on the part of Doctor Travers Twiss, the 

arbitrator nominated by His Excellency Sir E. W. Head, Baronet, Lieutenant 

Governor of New Brunswick, with the advice of the Executive Council of 

that Province. 

The undersigned, in submitting a proposal for an arrangement of the boandaiy 

between the Provmces of New Brunswicx and Canada, to the consideration of his 

colleagues in the arbitration, thmks that it may conduce to the more speedy settle* 

ment of the subject of the arbitration if he should prefix to it a statement of the 

grounds on which he bas been led to make the proposal He begs, th^fefoie^ to 
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laj before them, at some len^h, the view of the subject which he has formed after 
a careful examination of the data at his command, 

It appears from the Despatch of Earl Grey to the Earl of Elgin and Kincardine, 
dat4)d Downing Street, June 27, 1850, No. 507, that the duty of the 
arbitrators upon the question of boundary between the Provinces of New Bruns- 
wick and Canada is, ^^ to report to Her Majesty's Goverment, and in that report 
to point out the line which they consider the most convenient, and the most equit- 
able, without being tied to the mere interpretation of the law as it stands." It thus 
become necessary to consider the questions of fact, which will determine the conve- 
nience of a given boundary, in conjunction with the questions of fact which will 
determine the equity of a given boundary, and by the union of these two considera- 
tions, to satisfy the object of the arbitration. 

The question of equity claims precedence with reason over the question of 
convenience, as the maintenance o( fide facto order of things may be involved in the 
former question, whilst the latter mainly relates to the effect of future arrangements ; 
but in order to determine the question of equity, it will be necessary to ascertain, 
if possible, the question of strict right, from which to measure the equity, and the 
question of right involves a question of law. The law, therefore, which gives rise 
to rights on behalf of either Province must be in the first place ascertained. 

The question, then, being a question between two Provinces, subject to one and 
the same sovereign, the rights of each Province must rest upon the law of that sove- 
reign, not upon those rules which determine the reciprocal rights of independent 
sovereign states. Hence use and occupation, which are acts that presume sove- 
reignty, and may establish a title as between the claims of contending sovereign 
powers, do not serve for any such j/urpose between Provinces which are subject to 
a common sovereign. Again, treaties and conventions between the common sove- 
reign and other sovereign powers, which serve to establish the boundaries of his 
territory, as against a foreign sovereign, afford no positive argument as to the sub- 
division of that territory, excepting so far as they incidentally supply historical evi- 
dence of facts, like other documents. 

The Provinces in question being thus municipal divisions of territory instituted 
by a common sovereign, it becomes necessary to refer to the acts of that Sovereign, 
in order to ascertain their respective limits. Those act« in regard to Canada, con- 
sist of a proclamation of the Crown in 1763, declaring the boundaries of the Go- 
vernment of Quebec, and an Act of the Imperial Parliament of 1774 (14 Gea ITT, 
cap. 83), enacted expressly to remedv the defects and inconveniences of the i>rocla- 
mation. In regard to New Brunswick, they consist of a Koyal Commission to 
Montague Wilmot, Esquire, Governor of Nova Scotia, in 1763, and a Royal Com- 
mission in 1784, to the Governor of New Brunswick, upon the subdivision of the 
ancient Provinces of Nova Scotia, and the erection of New Brunswick out of it. 

In 1763, the British Crown became sovereign, by conquest or cession, of all the 
territories of the French king, on the western side of the River Mississippi. Those 
territories had been at one time designated bv the common name of New France, as 
distinguished from Louisiana, and the bounaaries of French Canada, a territory of 
New I'rance, had been the sul^ect of various treaties and consequent discussions be- 
tween the French and British Crowns, antecedently to the total cession of the coun- 
try to Great Britain, by the Treaty of Paris in 1763. By the 4th article of that 
Treaty, the Most Christian Kinff renounced all pretensions to Nova Scotia, or 
Acadia, and guaranteed it with its dependencies to the King of Great Britain. His 
Most Christian King further ceded and guaranteed in full property, *^ Canada with 
all its dependencies, as well as the isle of Cape Breton, and all the other isles and 
coasts in the Gulf and River of St Lawrence ;" and by the 7th Article, it was 
agreed that the limits of the French and British territories on the continent of 
America, should be the River Mississippi from its source to the sea. No light is 
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thrown upon the subject by the language of thb treaty, further than the inference, 
that certain coasts in the Gidfof the St. Lawrence were regarded as not forming 
part of the French Province of Canada, or of the French Province of Nova Scotia 
or Acadia, being enumerated and ceded to the British Crown, apart from either. 

The object of the Acts of the British Crown in 1763 was to constitute a legal 
order of things with regard to the boundaries of its newjy acquired territory, as the 
international limits of former days between the French and British Provinces, if 
they had in any way been maintained down to 1763, had become obliterated under 
the sceptre of a common sovereign. But those international limits had always been 
a'subject of dispute, and the ancient limits of Acadia had not been agreed upon be- 
tween the two Crowns, when the hostilities broke out which led to uie conquest of 
Quebec and the treaty of Paris. It thus becomes useless to refar to the earlier 
treaties between the French and the British Crowns, as they had never received a 
definite interpretation. Besides the object of the present inquiry is not to deter- 
mine the boundaries of Nova Scotia as granted to the Earl of Stirling in 1621 by 
King James I.^ or the boundaries of Nova Scotia as identified with or distinguish^ 
from Acadia, or the limits of the British Province of Nova Scotia as against the 
French Province of Canada, but the limits of the British Province of New Bruns- 
wick, erected in 1 784 bv the British Crown out of the British Province of Nova 
Scotia, constituted by the British Crown in 1763, as contradistinguished from the 
British Province of Canada, erected by the British Crown in 1763 out of the terri- 
tory newly acquired by the British from the French CroWn by the treaty of Paris. 

In r^ard, then, to Canada, a proclamation was issued by the Crown immediate* 
ly upon the conclusion of the treaty of Paris, defining the limits of the government 
oif Quebec in these words (7th October, 1763) : — 

^ The Government of Quebec is bounded on the Labrador coast by the River 
St. John, and from thence by a line drawn from the head of that river through the 
Lake St. John to the south end of the Lake Nipissim, from whene|»the said line, 
crossing the River St. Lawrence and the Lake Champlain in 45 ^ north latitude, 
passes along the highlands which divide the rivers that empty themselves into the 
said River St. Lawrence from those which fall into the sea, and also along the 
north coast of the Bay of Chaleurs, and the coast of the Gulf of St. Lawrence to 
Cape Rosier, and from thence crossing the mouth of the River St. Lawrence by 
the west end of the island of Anticosti, terminates at the aforesaid River St John." 

In the following month of the said year a Commission was issued by the Crown 
to Montage Wilmot, Esquire, as Governor of Nova Scotia, dated 21 st November, 
1763, and in this Commission the boundaries of Nova Scotia are thus defined: — 

*^ To the northward our said Province (Nova Scotia) shall be bounded by the 
southern boundary of our Province of Quebec, as far as the western extremity of 
the Bay des Chaleurs, to the eastward by the said Bay and the Gulf of St Law- 
rence, and to the westward, although our said Province hath anciently extended and 
doth of right extend as far as the Kiver Pentagoet or Penobscot ; it shall be bound- 
ed by a line drawn from Cape Sable across the entrance of the Bay -of Fundy to 
the mouth of the River St. Croix, by the said River to its source, and by a line 
drawn due north from thence to the southern boundary of our eolony of Quebec." 

It is obvious from the terms of this Commission, that its object was to limit, not 
to extend the heretofore boundaries of Nova Scotia to the westward. To travd 
therefore out of the four corners of this Commission into antecedent Commissions, 
which may have assigned a miure extensive circumscription to this Province, would 
be to defeat its express object. In an analogous manner to travel out of the terms 
of the proclamation of seventh October, 1763,' in order to determine the limits of 
Canada, would be to raise an issue which would firustrate the e£feet of that procla- 
mation. 
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It would thus appear that the British Province of Nova Scotia, and the British 
Government of Quebec, were conterminous as far westward as a line drawn due 
north from the source of the St, Croix River, beyond which the boundary of the 
Government of Quebec was continued along the watershed, which divides streams 
running into the St. Lawrence from those which fall into the sea. The mutual 
boundary to the eastward of the due north line was ** a line from the Bay of Cha- 
leurs along the highlands^ which divide the rivers that empty themselves into the 
St. Lawrence from those which fall into the sea." 

It remains to be seen whether the respective territorial circumscriptions of the 
two Provinces have undergone any modifications from competent authority, and in 
what respect the boundary of the I^rovince of New Brunswick is determinable or 
not from these instruments. 

It appears from an Act of Parliament, known as the Quebec Act (14 Geo. III., 
cap. 83), passed in 1774, by which the boundaries of the Province of Quebec were 
defined in detail, and certain territories, islands, and countries were annexed to and 
made part and parcel of it, that the Province of Quebec was described as *^ bound- 
ed on the south by a line from the Bay of Chaleurs along the highlands which 
divide the rivers that empty themselves into the Kiver St. Lawrence from those 
which fall into the sea, to a point in 45 ^ north latitude on the eastern bank of the 
Lake Champlain.'' 

The southern boundary therefore of the Province of Quebec was thus substantial- 
ly the same with the southern boundary of the government of Quebec ; and as this 
boundary was now established by an Act of Parliament, no subsequent commission 
or proclamation of the Crown could effect it. There can therefore be no legal doubt 
that the boundary of the Province of Quebec is to be gathered from the words of 
this Act of Parliament, there being no subsequent Act of the Legislature which has 
modified it. / 

Ten years subsequently the Province of Nova Scotia underwent a modification, 
and the Province of New Brunswick was erected out of it by a Royal Commission 
in the year 1784. It appears that this new Province was described henceforth in 
the Commissions issued to its Governors as ^^ bounded on the westward by the 
mouth of river St. Croix, by the said river to its source, and by a line drawn due 
north from thence to the southern boundary of our Province of Quebec ; to the 
northward by the said boundary as far as the western extremity of the Bay des 
Chaleurs, to the eastward by the said bay and the Gulf St. Lawrence to the bay 
called Bay Verte, fcc.** 

No alteration has been made in the territorial circumscription of this Province, 
as far as the languge of legal instruo^ents can throw light upon it, further than that 
the disruption of tne British Provinces of North America, west of the St. Croix 
River from the mother country, has necessarily led to the geographical determina- 
tion by actual survey of the mouth and the source of the St Croix River, in ac- 
cordance with treaty arrangements between the United States of North America 
and Great Britnin. 

It may be convenient, perhaps, at once to dispose of this part of the question, as 
any cession of territory on the part of the British Crown to a foreign power for the 
.purpose of international boundary, abrogates at once all provincial rights or claims 
iin regard to that territory. 

By the Treaty of 1783 it was agreed between Great Britain and the United States 
of America that the following are and shall be their boundaries, viz. : — *^ From tiie 
Bortk-west angle of Nova Sootia, viz., that angle which is formed by a line drawn 
due north from the source of the St. Croix River to the highlands, along the said 
higUands whieh divide those rivers that empty themselves into the river St. Law<* 
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rence from those which fall into the Atlantic Ocean^ to the north-westernmost head 
of the Connecticut River." 

This Treaty, it may be observed, was concluded in the year preceding the erec- 
tion of the Province of New Brunswick out of the Province of Nova Scotia^ the 
definition, therefore, which it contains of the north-west angle of Nova Scotia would 
apply, after 1784, to the north-west angle of New Brunswick. 

The boundary of the United States, from the aforesaid north-west angle, was 
continued ^* east by a line to be drawn along the middle of the River St Croix, 
from its mouth in the Bay of Fundy to its source, and from its source directly north 
to the aforesaid highlands, which divide the rivers that fall into the Atlantic Ocean 
from those which fall into the River St Lawrence." 

The boundary of Nova Scotia would thus appear to have undergone no alteration 
by the Treaty arrangements with the United States, from what it was defined to be 
in the Royal Commission granted to governor Wilmot in 1763, and New Bruns- 
wick would be entitled to all the rights of Nova Scotia. 

It seems, however, that certain doubts arose as to the river which was truly in- 
tended in the Treaty of 1783, under the name of the River St. Croix, and Com- 
missioners were thereupon appointed on behalf of the United States and of Great 
Britain to decide this question. 

It would appear that, in the original letters patent to Sir W. Alexander, the 
western branch of the St. Croix is expressly named as the boundary of the Province 
of Nova Scotia. The words of the patent are, ** Adflumum vulgo nomine Sand<B 
Cfucti appellatumf ed ad scaturiginem remotissimamj sive fontem ex occidentali parte 
efusdem^ qui se primum prcedictojlumo tmmiscety wide per imaginariam directam lineam 
qucB pergere per terram seu currere versus septentionem concipietur ad proximum namum 
stationenifjlumujny vel scaturiginem in magnoflumo de Canada sese exanerantemy et ab 
eo pergendo versus oricntem per maris eras littorales ejusdem fluvii de Canada^ ad 
Jluviumy statianem navium^ portum, aut littus communiter nomine de Gachepe vel Gasp4 
notum et appellatum^^ §fc. 

According to this instrument the westernmost limit of Nova Scotia was original- 
ly the River St. Croix, from its mouth to its westernmost source. Whereas in the 
Commission granted to Montague Wilmot in 1763, Nova Scotia is said to have an- 
ciently extended, and doth of right extend, as far as the River Pantagoetor Penob- 
scot. It would thus appear that the original letters patent of Sir W. Alexander 
(10th September, 1621) had been somehow or other* superseded by an extension 
of the western boundary of Nova Scotia beyond the westernmost source of the St. 
Croix to the River Pentagoet or Penobscot The original letters patent may ac- 
cordingly be discarded. Further, as the object of Governor Wilmot's Commission 
was to restrict the western limits of Nova Scotia, it is unnecessary to travel out of 
it to determine what was the western boundary of the original ^nt, the real pro- 
blem before us being the western boundary under the Commission of 1784, formed 
by the River St Croix and the due north line from its source. 

Now it may be assumed that the true source of the St Croix River, or the head- 
spring most distant from the Bay of Fundy, will best satisfy the terms of the Com- 
sion. In the earlier letters patent " the most remote source" had a specific signifi- 
cation attached to it from its equivalent, ** the western spring which first mingles 
itself with the river," so that it was necessary that a given headspring should satis- 
fy the condition of being the most remote source westwardly ; in other words^ 
shotild either be the most westward of the springs which first mingle themselves 

* Tht gniiit frMD Cronwtll to Sir ClmrlM St. St«pheQ and othcn (Stb Aof iwt 1656), *' of tbtoevotrjMd 
tcrritorx called Acadia, and part of the eouotrj called Nova Scotia," recites, ** «t de 14^" La., le fort St Jean 
*< raogeant toata la c6ta Jmqu^PeDUKott et la riridrt St. Oeona dana Miiiooni% rita4 anr lea eanftoa da U 
Sa«r«UaAAflalarr^"lto. 
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with the river, or be the most remote from the Bay of Fundj, and at the same time 
the most westward of the headspring^ which could be regarded as souroes. In the 
later Commission, however, with which we are now concerned, the source of the 
Biver St Croix, whatever be its true source, is the point of departure for the due 
notth line. 

The Treaty of 1783 rendered it necessary to determine this point physically. 
Doubts seem to have arisen subsequently to this Treaty as to the nver itself, which 
was intended to be described under the name of St. Croix. The Commissioners 
who were appointed to decide this question, in accordance with the Convention of 
1794 (Jay's Treaty) decided, in the first place, by a majority of two to one, that 
the River Schoodie was the River St. Croix, intended in the Treaty of 17B3, and that 
the western branch of that river was the trunk and main branch ; but this Report 
was not accepted as final ; and there is some uncertainty as to the grounds upon 
which the final Report of the Commissioners was made, which established the 
River Schoodie, and its northern branch to its source, to be the River St Croix, 
as intended bv the Treaty of 1783. It is immaterial, however, whether this was 
a line settled by way of accommddation or judicially determined according to the 
Convention of 1794, inasmuch as the settlement received the full concurrence of 
both parties, anc^ the doubts which rested on the Treaty of 1783 were thereby re- 
moved, that Treaty being the formal instrument which settled the boundary between 
the United States of America and the possession of the British Crown in North 
America. 

It would thus appear that the north-west angle of Nova Scotia was defined in the 
Treaty of 1783 to be " that angle which is formed by a line drawn due north, from 
the source of St Croix River to the highlands," which divide those rivers that 
empty themselves into the St. Lawrence, from those which fall into the Atlantic 
Ocean ; and that it was determined in 1789 that the source of the St. Croix was 
the northernmost source of the Schoodie River, described in some maps as the 
Chiputnaticook River. 

The Royal Commission, therefore, of 1784, which erected the Province of New 
Brunswick out of the Province of Nova Scotia, and defined it as *^ bounded west- 
ward by the mouth of the river St Croix, by the said river to its source, and by a 
line drawn due north from thence to the southern boundary of our Province of 
Quebec," must evidently be construed in subordination to the treaty of 1783, which 
had ceded in the previous year the country westward of the St. Croix to its source, 
and thence westward of the due north line to the United States. 

The interpretation of the treaty of 1783, although finally settled in 1798, had a 
retrospective effect, and the Commission in 1784, as well as the subsequent Com- 
missions, must be held to deal only with the territory which the Crown had not al- 
ready ceded in 1 783. 

It results from these and other obvious considerations, that the legal boundary of 
the Province of New Brunswick, westwardly, must be held to be the river St. 
Croix and its northernmost source, and thence a straight line drawn due north to 
the point where it meets the southern boundary of the Province of Quebec 

It remains, then, that the southern boundary of the Province of Quebec should 
be determined. 

Now the boundaries of the Province of Quebec, as settled by 14 Gea III. cap. 
88, are as follows : — ^* All the territories, islands, and countries in North America, 
belonging to the Crown of Great Britain, bounded on the south by a line from the 
Bay 0f Chaleurs, along the highlands, which divide the rivers tiiat empty them- 
selves into the river St. Lawrence from those which fall into the sea, to a point in 
46 ^ north latitude on the eastern bank of the river Conneeticut, keei»n^ the said 
latitude directly west through the lake Champlain, until in the same btitude it 
meets the River St Lawrence.'' 
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It 18 obyionS) on examining the yarions maps which have been Bnbmitted to the ar- 
bitratorsy that the point upon the Bay of Chalears, from which this line was intended 
to commence^ must be a point somewhere to the north of the mouth of the Biver 
Restigonche, as that river falls into the sea and not into the Biver St. Lawrence. 

Tn the map of Canada and the northern part of Louisiana^ published by Thomas 
Jeffreys, geographer to His Royal Highness the Prince of Wales, in 1760, in hia 
history of the 1 rench dominions in North and South America, and dedicated to 
Brigadier General Townsend, the captor of Quebec, five years subsequently to Mit- 
chell's map, and the French map annexed to the ** M(;moires des Commisssaires du 
Roi," the Kestigouche river is marked down by name as emptying itself into the 
Bay of Chaleurs, after pursuing a due east course from the southern base of the 
^* Mammelles du Matane/' which are represented as highlands throwing off Irom 
their northern slope waters emptying themselves into the River St. Lawrence. 

In the same work of Jefferys' is to be found " a new map of Nova Scotia and 
Cape Breton, with the adjacent parts of New England and Canada, composed from 
a great number of actual surveys and other matenals, regulated by many new as- 
tronomical observations of the longitude and latitude.'' In this map the Restigouche 
-^ is represented as rising at the foot of a range of mountains, marked as Monts Notre 
Dame, of which the Mammelles de Matane are represented as a spur running north- 
ward, and are described in the text as '^ a double-headed mountain on the southern 
shore of the River St Lawrence, about two leagues within land." After pursuing a 
course nearly due east, the Restigouche is laid down as emptying itself into the Bay 
des Ghaleuri. The range of mountains eastward, marked as Albany or Notre Dame 
Mountains, are represented to become trifurcated in the peninsula of Gasp^, and 
their southern fork appears to abut on the northern shore of the Bay des Cnaleurs. 

Now the work of Jefferys' to which reference has been made, is a work upon 
which some reliance may be justly placed. It was prepared by the geographer to 
the Prince of Wales ; it was dedicated to General Townshend, as the person who 
bad subjected the French possessions in North America to the dominion of Great 
Britain, and it is stated to have been compiled from the best and most recent ao- 
counts of the country. Further, upon examination, the maps will be found to be fiur 
more accurate than any previously published by French authorities. If, therefore, 
it were necessary to have recourse to any map of that period for the purpose of de- 
termining the phyncal land-marks which correspond to the provisions of the pro- 
clamation of 1763, and the Act of Parliament of > 1774, it would seem reasonable to 
have recourse to Jefferys' work, as indicating the state of geographical knowledge 
at that time possessed by the British authorities. 

It appears further from the last and most accurate survey, completed by Major 
Henderson, R.E., Captain Robinson, R.K, and Mr. Johnstone, that in pursuing a 
course eastwardly from the embouchure of the River Restigouche, along the norai- 
em shore of the Bay of Chaleurs, we arrive at a wdl-defined point where highhuidB 
rise up at once firom the shores of the bay, at no great distance from the embouchure 
of the river. These highlands are designated as the Tragedicgash Mountains, and are 
described in the report of the survey just alluded to, as *^ very remarkable high- 
^* lands at the nortn-west extremity of the Bay of Chaleurs (upwards of 1,000 feet 
'' in height)'' 

If the course of these highlands inland is pursued, they are found to constitute 
the watershed which turns off down its southern flank waters flowing into the Res- 
tigouche River, which empties itself into the sea. There can, therefore, be no 
doubt that a line drawn from this point of departure from tie coast of the Bay des 
Chaleurs, so far satisfies the description of a line from the Bay of Chaleurs, along 
the highlands, which divide the nvers that empty themselves into the River St. 
Lawrence from those which fall into Uie sea. 
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It remains to be seen whether there are any other highlands whieh will satisfy 
the double condition of resting upon the Bay of Chaleurs and forming a watershed. 
But the inquiry is rendered unnecessary, on the present occasion, as the object 
being to ascertain the special boundary of the Province of Quebec, in reference to 
the Province of New Brunswick, the Commission to Governor Wilmot, of the date 
of November 21, 1763, which is the complement of the Royal Proclamation of Oc- 
tober 7, 1763, says, " that to the northward the Province of Nova Scotia shall be 
bounded by the southern boundary of the Province of Quebec^ as far as the west- 
em extremity of the Bay of Chaleurs/' 

The result of comparing the language of this Commission' with that of the Royal 
Proclamation and the Quebec Act is to constitute a threefold condition for draw- 
ing the line of demarcation from a point in the Bay of Chaleurs. It must be a 
watershed line westward after leaving the Bay of Chaleurs ; it roust abut upon 
the coast of the Bay of Chaleurs somewhere to the north of the mouth of the Kes- 
tigouche River, and must be continuous with a line extending eastward along the 
north coast of the bay. 

It results from the survey alluded to, that no such watershed occurs north of the 
mouth of the Restigouche, until we arrive at the Tragedicgash Mountains. These 
mountains appears to run in a north-west direction without cutting or intersecting 
any fall of water for about forty-five miles, when they meet the range of highlands 
visible from the River St. Lawrence, from the north flank of which waters flow 
into the River St. Lawrence, and from the south flank into the Restigouche River^ 
or into rivers flowing into the sea at some point south of the mouth of the Resti- 
gouche. In following the line of these highland?, they are found to run westwardly 
for a comparatively short distance, when they turn to the south throwing oS from 
their eastern flank streams tributary to the Restigouche, and they continue that 
course to a point between the sources of the Mistouche and the Kedgewick, two of 
the said tributaries. The southern course of the highlands is suddenly checked at a 
point where the Beaver stream, one of the head streams of the Metis River flowing 
into the St Lawrence, is thrown off on their northern flank into the Lake Metis, 
and where the watershed takes a westwardly course, and is almost immediately 
struck by the due north line drawn from the source of the St. Croix. 

After a careful examination of the various surveys and reports, as well as of the 
arguments in elucidation of them, it seems to the undersigned hardly to admit of a 
doubt, that the line of boundary between the British Province of Canada and the 
British Province of New Brunswick, which will satisfy the requirements of legal 
right, has been correctly laid down in the Report of Major Robinson, R.E., Cap- 
tam Henderson, R.E., and Mr. Johnstone. Further, it results that the legal boun- 
dary of the Province of New Brunswick to the westward is the due north Une from 
the source of the St Croix, as finally decided between the United States and Great 
Britain, in accordance with the treaty of 1783. The western limits of the Province 
of New Brunswick, as defined in the commission to its Governor, in 1784» and in 
subsequent commissions, were conditional on the arrangements of the treaty of 1783» 
and although the interpretation of Article II, of that treaty was not placed beyond 
the reach of doubt before the year 1798, the determination of its intention had of 
<M)ur8e a retrospective effect. 

On the other hand, the boundary of the Province of Canada, as settled by the 
14 Geo* III.9 cap. 83, from which in point of law there can be no deviation, must 
be carried along the highlands, which divide the rivers that empty themselves into 
the St. Lawrence, from those which fall into the sea, to a point m 45 ^ north lati- 
tude on the eastern bank of the River Connecticut. 

Now, it appears from the surrey of Major Robinson, R.E., Captain HenderBon, 
R.E., and Mr. Johnstone, in conjunction with the survey of Mr. Featherstonehaug^, 
and Mr. Mudge» that tfaeie is a watershed line which satisfies these oonditioiiSy the 
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minimum elevation of which is 1,240 feet. This watershed line, which attains its 
lowest elevation in a district of morass, turns off down its western flank the head 
stream of the Fomine River, a tributary of the Chaudi^re Biver, which flows into 
the St Lawrence, and down its eastern flank the head-stream of the Matawagwam 
River, a tributary of the St. John. It further continues its course, dividing streams 
flowing into the St Lawrence from streams flowing into the sea, until it strikes the 
frontier line between the United States and the British territory, as settled by the 
Treaty of Washington, at a point very near the source of the St John Kiver. 
which empties itself into the Bay of Fundy. It so far satisfies completelv the le^ 
requirements, according to the Act of Parliament, of being highlands which divide 
the rivers that empty themselves into the River St. Lawrence from those which 
Ml into the sea. 

On examining the maps which have been submitted for the inspection and infer* 
nation of the arbitrators, it appears that the result of the Treaty of Washington 
has been, that a very considerable district lying between the frontiers of the United 
States on the one hand, and the legal boundaries of the two Provinces of Canada 
and New Brunswick on the other, is a possession of the British Crown, and remains 
as yet unassigned by the Crown to any provincial government 

This district is described in the Report of M^r Robinson, R.E., Captain Hen- 
derson, R.&, and Mr. Johnstone, as comprising about 4,400 square miles. 

Now, it is alleged on behalf of both Canada and New Brunswick, that the pro* 
yincial authorities of either Province have exercised acta of jurisdiction over por- 
tions of this territory, and have instituted surveys and allotted districts of lands to 
settlers respectively from either Province. Such acts would no doubt furnish argu- 
ments in an international dispute, as they would imply the sovereignty of the 
British Crown represented by the provincial authorities, and might with reason be 
alleged in any question at issue between the Crown of England and an independent 
sovereign power, as evidence of use and occupation, and die undisputed exercise of 
sovereign power, &c But such acts could only serve to establish the risht of the 
Crown itself, and could not found any claims between Provinces b^n^ff to 
the British Crown. No legal rights could therefore accrue to either Province uom 
such acts. 

The question as between the two Provinces is a <]^nestion not of international, 
but of municipal law, and the proofs of their respective claims must be sou^t for 
in vouchers, which the municipal law recognises. Now, if we refer to the Procla- 
mation of 1763, the power of the government of Quebec to make grants of land was 
confined to the limits of the Province of Quebec, as defined by the Proclamation, 
and that power would be subsequently extended in 1774 to the boundaries of the 
Provinces of Quebec, as defined by 14 Geo. IIL, cap. 83, but no further. 

The fief of Madawaska appears to have been granted out in 1683 by the French 
Crown, with the liability to perform certain feudal services towards Quebec, and 
the tenure of the fiefs of Chloridon and Lake Metapediac was analogous. Thi^ 
feudal relation towards Quebec did not necessarily imply any territorial identity of 
the fiefs with the French Province of Canada. They might for other reasons be 
within the ancient French Province, but certainly not by reason of being fiefs of 
Quebec. But these fiefs were clearly beyond the territorial limits of the English 
Province of Quebec, as settled by the Proclamation and the Act of Parliament, and 
^ the territorial authority of the British Government of Quebec could only extend 
over the limits assigned to it by the Proclamation and the Act of Parliament; and 
it would appear from the letter of the Surveyor General of New Brunswick, 2 1st June^ 
1785, that a dbpute respecting the territory on the Lake Temisquata and the Ma- 
dawaska River arose in the year immediately following the erection of the Frovinco 
of New Brunswick, (1784.) 
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As far, however, as the Madawaska fief is concerned, it appears that hj some 
process of law, the details of which are not before the andersigned, the ancient feudal 
tenure is held to have been conrerted into free soccage, and the feudal relation of 
this District to Quebec has determined ; so that it is now allodial land, held in 
capite from the British Crown within a district tinassigned to any Provincial 
government ; and, further, it appears to be at present the property of an American 
company. The fiefs of Chloridon and Metapediac, which are within the legal terri* 
torial limits of the Province of New Brunswick^ appear to have undergone an 
analogous change of tenure. 

The undersigned would observe in this place, that infeudation was a species of 
contract, and that when a given district was erected into a fief, it was alienated sub 
modo'hj the proprietors ; in other words, it was ^nted out on condition of certain 
service to be performed by the grantee. The failure of thc^ vassal to perform those 
services was one mode of terminating the contract ; on the other hand, the lord 
himself might determine it by making over the dominium supremum to the vassal. 
This feudal relation was a personal, not a territorial relation. Accordingly, when 
the French king granted out the Madawaska district, as a ^* Jief relevant de QuAec,^ 
the grantee was personally bound to perform certain services, or pay certain dues to 
the town of Queoec. When the tenure of Madawaska was subsequently converted 
howsoever into free soccage tenure, the fief became allodial land, and the represen- 
tative of the original grantee was henceforth released from all service. It would 
seem, that the British Crown, which had succeeded to all the rights of the French 
Crown in respect of its Lordship over this and other fiefs north of the Restigoucbe 
river, exerdsed towards the conclusion of the last century the draU de retraitf and 
resumed the dominium utik of certain of these fiefs, e.g.y (Metapedia^ Port I^niel, 
Best%ouche), so as to consolidate them, and then regranted them out on soccage 
tenure. 

Much stress has been laid upon this fact, as if it furnished conclusive evidence of 
these fiefs being within the territorial limits of Canada. The nnders^ed apj^e* 
hends that the^ retractuM was exercised by the British kin^ as lord of the fief, in- 
asmuch as the feudal lord possessed, amongst other rights, by virtue of his direct 
dominion, the right of reclaiming a fief, if alienated, or about to be alienated, by 
sale on the part of the vassal, upon payment of the actual or proposed purchase- 
money. Thus the Lieutenant Governor of Canada (General Hope) in the Listmc- 
tions given to Mr. Collins in 1786, says, that ^^ it has lately been found expedient 
to assume for the King, the seignories of Port Daniel and Bestigouche, by the droit 
de retrait, from persons who had offered the same for sale." Althoi^h the l^al 
transactions connected with the exercise of the droit de retrait, and the subsequent 
change of tenure might formally be conducted in the Chancery at Quebec, this dr- 
oumstance does not necessarily imply any territorial identity between these districts 
and the Province of Canada. There is naore difficulty in reference to the seigniory 
of Shoolbred, which seems to have been erected in 1788, by the Crown, on the . 
north bank of the Restigouche River, and abutting on the westernmost extremity of 
the Bay of Chaleurs, hj letters patent out of the Chancery at Quebec. Wheuier 
the effect of this grant would have been valid, so as to supersede in any waj die 
rights conveyed to the Governors of New Brunswick, under the previous Commission 
or 1784, cannot be determined without a careful examination of the letters patent 
and the Commission. It may be observed, however, that the Crown has not 
unfirequently issued grants of lands which were, in strict law, invalid by reason of 
previous grants of the same land ; vet the title of the second grantee, not having 
been^ disputed at the proper time by the representative of the first grantee, has 
acquired the sanction of tune, and may not be disturbed. But this appies only to 
grants of the Crown which do not conflict with an Act of Parliament. The des- 
cription of New Brunswick in the Royal Commission had not received the sanction 
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of an Act of Parliament Tbere was, therefore, id this reepect no insnrmotintable 
obstacle in the way of a Royal grant; whereas, as the southern boundary of Canada 
bad been defined by an Act of Parliament in 1773, no Boyal grant of Utnd beyond 
that boundaiy, although valid for the purposes of the grantee, could have the effect 
of extending the territorial- boundary of the Province of Canada. 

In regard to acts of jurisdictioa exercised by the respective governments of 
Quebec and New Brunswick in criminal matters, they were acts of the government 
in regard to subjects of Her Majesty, and they only serve to show how indetermin- 
ate for practical purposes the southern boundary of the Province of Quebec and liie 
western boundary of the Province of New Brunswick have always been, as either 

fovernment has exercised criminal jurisdiction in respect to offences committed 
y British subjects in the Madawaska territory. 
On referring to the second Article of the Treaty of Paris of 1783, it wiU be seen 
that it was agreed between His Britannic Majesty and the United States of 
America, ^ that the following are and shall be their boundaries, viz., from the 
north-west angle of Nova Scotia, viz., that angle which is formed by a line drawn 
due north from the source of the St. Croix river to the highlands, along the said 
highlands which divide those rivers that empty themselves into the Biver St. Law- 
rence from those which fall into the Atlantic Ocean, to the north-westernmost head 

of Connecticut river, &c., east, by a line to be drawn along the middle 

of the River St Croix from its mouth in the Bay of Fnndy to its source, and from 
its source directly north of the aforesaid highlands which cbvide the rivers that fall 
into the Atlantic Ocean from those which fall into the St. Lawrence." 

If the articles of this treaty had been drawn up to embody the results of actual 
survey, and were not speculative articles which were to be satisfied by a subsequent 
survey, they might, perhaps, be invoked to throw light upon the question before 
the arbitrators ; but it appears that when the actual boundary came to be determin- 
ed, a doubt arose as to the river intended by the name of the St. Croix; and when 
that dilllculty had been settled in 1798, pursuant to a special convention, a fiirther 
difficulty arose as to the highlands to which the direct north line was intended to be 
drawn. The result was a protracted negotiation, terminated by the Treaty of 
Washington, by which all discussion of the respective rights of Great Britain and 
the United States with regard to the second Article of the said treaty was wMved, 
and ** such a conventional line was i^reed upon, in continuation of the boundary 
from the source of the St Croix river, as was thought to be convenient to both 
parties, with such equivalents and compensations as were deemed just and reasona** 
ble.'^ The ultimate decision, therefore, of this international boundary by the treaty 
of Washington, throws no light upon the Provincial boundaries. 

It is obvious, however on comparing (1) the language of the Proclamation of 
1763 and the Act of Parliament of 1774 with (2) the tenor of the Commission to 
Montague Wilmot, Esquire, in 1763, and (3) with the articles of the treaty of 1783, 
that the object of the British Crown was, in the first instance, to comprise, under 
the Government of Quebec,* the entire basin of the St. Lawrence river, thai is, all 
the countries watered by the St. Lawrence and its tributaries. In the second 
instance, to comprise within the Province of Nova Scotia the country watered by 
rivers flowing into the sea south of the St. Lawrence river, and into the Bay of 
Fundy, as far westward as llie St. Croix river. And in the third instance, to con- 

* It It obeerred in the <* M^mociet det CommliMries d«i Roi/' toL 1, p. 156: — *' Toatet eonnnitrioiM det 
GMvernetirs d« Canada an moint tootM cdlet doni on a pu ratrovTer 4m oopiw daot laa depola, ftatabUateat, 

J|iie laar gouverneoMnt oompranalt tontaa Iw ririirea qui m daobonent dafia le fleaTe St Laurent, at li plqa 
erte ralton let deux rlTet dn fleuTe." In the map prefixed to the firvt Tolume of the ** Memolret,** in which 
the limltt of a great Tarletj of grantt from the Prench and British Crownt respectWelj are laid down, the 
limht of Nova Scotia, aeeording to the grant of Jamet L in I6S1, are traced oat at well aa the limlu of tha 
MttlMMBt of tha Siaor Danya la lS64y on the oaaat of tha Qulf af the St. Lawnnce. 
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cede to the United States the basin of the Connecticpt river, with a river bonndarj 
formed by the St. Croix, so that the United States would possess all the country 
watered by rivers flowinginto the Atlantic Ocean, ie., emptying themselves to the 
westward of the Bay of Fundy. 

In comparing the language of the Act of Parliament of 1774 and of the Treaty of 
1783, although the term *^ sea" and *' Atlantic Ocean" are expressions which, ia 
certain cases, may be synonymous, yet in these documents those expressions have m 
specific application, the word ^^ sea" in the Act of Parliament being opposed to ^ the 
** Biver St Lawrenoe," and the term •* Atlantic Ocean," in the Treaty, to *' the 
" Bay of Fundy," 

Unfortunately, however, the country had not been surveyed ; it was not ascer- 
tained at that time that the hi^h lands, which divide streams flowing into the St. 
Lawrence from streams emptymg themselves into the Atlantic Ocean, i.^., to the 
westward of the Bay of Fundy, were, strictlv speaking, to the westward of the 
source of the St. John, and consequently would not be struck at all, at least in the 
part where they answered that description, by a straight line drawn due north from 
the source of the St Croix. It is impossible, for instance, to regard the range of 
islands south of the Restigouche, and mtersected by the St. John river and its tri- 
butaries, as the watershed in any sense of streams tributary to the St. Lawrence, 
as the Bestigouche, for instance, empties itself into the sea, so that the southern 
range cannot satisfy the description of a watershed, which divides rivers flowing 
into the St Lawrence from rivers flowing into th^ Atlantic Ocean. Again, the 
northern range of highlands, which is the watershed of the St. Lawrence, cannot be 
regarded as the watershed of rivers flowing into the Atlantic Ocean, until after it 
has reached a point westward of the source of the St John river, where it cannot be 
struck by a direct notth line from the St. Croix. The framers ot the Treaty of 
1783 most probably did not foresee that the source of the St John river would 
prove to be so far to the westward of the source of the St. Croix River. On the 
other hand, it is difficult to suppose that those who framed the Commission to the 
Governor of Nova Scotia, oi: those who prepared the Treat v of 1783, believed the 
source of the St Croix to be on the one hand in the highlands which separated 
waters flowing into the St Lawrence from waters flowing into the sea, or, on the 
other hand, in the highlands which divided waters flowing into the St. Lawrence 
from waters flowing into the Atlantic Ocean, otherwise they would never have used 
the words a ^^ line drawn due north from the source of the St Croix river to those 
highlands respectively." It may further be observed, that the southern range of 
highlands satisfies the condition of being highlands, which divide rivers flowing into 
the Atlantic Ocean from rivers flowing into the St. Lawrence ; for the Atlantic 
Ocean is distinguished in the Treaty of 1783 from the Bay of Fundy ; and on the 
northern flank of these highlands, between the westernmost head of the Connecticut, 
which falls into the Atlantic, and the head spring of the St. John river, several 
tributaries of the St Lawrence take their rise ; but they fail to satisfy this condition 
in the part where the direct north line from the source of the St. Croix river strikes 
them. * The confusion in this Treaty was increased by introducing the words 
** north-west angle of Nova Scotia," which had been otherwise defined to be form- 
ed by a line drawn due north to the highlands, which divide streams falling into the 
St Lawrence from streams falling into the sea. 

It seems to have been the opinion of the arbitrator (the King of the Netherlands) 
in 1831, that the boundary of the Treaty of 1783 was incapable of being determin- 
ed in precise accordance with the words of the Treaty. But the language of the 
Treaty differs from the Act of Pariiament of 1774 in this respect— that the Treaty 
speaks of rivers flowing into the Atlantic Ocean, the Act speaks of rivers flowing 
into the sea> so that the same insuperable difficulty may not arise in interpreting the 
Act of Parliament. At least the Crown and the rrovmcial Governments could 
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have entertained any such Tiew, inasmuch as Commissions of Survey have been 
instituted since the Treaty of Washington for the express object of determining the 
higUands of the Act of Parliament. 

If it were the business of the arbitrators on the present occasion to determine the 
legal boundaries of the two Provinces, the argument already advanced would deter* 
mine the Province of New Brunswick to be the territory bounded on the west by 
the River St Croix, as settled in 1798, and a due north line drawn from its source 
t(^ itbe watershed in latitude 48 ^ 1', which divides the streams which flow down its 
HMJM^m fiank into the St. Lawrence from those which flow down its aQUthem flank 
intielhe Restigouche River ; and on the north by a line drawn along the sud water- 
shcld to the Bay of Chaleurs, agreeably to the Report of Major i^binson ^d his 
colleagues. 

The Province of Quebec, on the other hand» would be legally bounded by a Une 
drawn along the said watershed fi^om the Bay of Chaleurs to the head spring of the 
Connecticut River. It would thus appear that a considerable territory belonging to 
the British Crown remains legally unaseigned to either Government at present^ 
although g^nts of land within its boundaries have been made from time to time hj 
the Government of one or other of the two Provinces, and both Provinces churn to 
have executed acts of territorial jurisdiction within its limits. Further, it would 
teem, that the Province of Canada has exercised an administrative superintendence 
over certain districts south of its legal boundary, which stood in the relation of fiefk 
to Quebec whilst Quebec belonged to the French Crown and have been enfraa«> 
chised since they became subject to the British Crown, although it would appear 
from a letter of the Surveyor General of Canada in 1787, that the country about 
the Temisquata lake and the Madawaska river, over which both Provinces claim to 
have exercised jurisdiction, was then unsettled. 

It appears also from the Report of the Commission of Survey of July 20, 1848, 
that a tract of land westward of the due north line lies between the north highlands 
and the frontier of the United States, which, accordinj^ to a strict l^u right^ 
belongs to neither Province, being included within the liniits marked B, C, D, on 
the map, and which in 1763 formed part of the ancient territory of Sagadahok. 

But it further appears from that Report, that the line of division which the strict 
legal rights of the Provinces agreeably to the Proclamation, and the Act of Parlia- 
ment, and the Commissions to the Governors of l^ova Scotia and New Brunswick, 
thus demand, is at variance with the actual possessions of both Provinces, and is also 
incompatible with their mutual advantage and convenience. 

Keeping in mind, then, the legal ri^ht of the two Provmces, for the purpose of 
adjusting the equity which may arise, it remains for us to consider the question of 
convenience. 

It is stated by the Commissioners of Survey, that Canada has exercised jurisdic- 
tion and extended its settlements along the Ilestigouche River for a considerable 
distance from its mouth, which river has practically become the boundary of the two 
Provinces. The fact of such settlements having been made shows that it suits the 
convenience of Canada to extend itself in that direction, and it is obvious that free 
access to the sea by the mouth of the Restigouche River must be a matter of gj^eat 
importance to those settlements, as well as to the district of Gasp& 

On the other hand. New Brunswick has extended its settlements to the westward 
of the direct north line drawn from the source of the St. Croix, and the inhabitants 
of the district which forms part of the ancient territory of Sagadahok, have been 
chiefly settled under the authority of New Brunswick, and are familiar with the 
laws and usages of that Province. It is obvious also that ^access to the Bay of 
Fundy down the St. John River must be matter of great importance to the settlert 
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on tibe banks of the MtdawacJca and the St. Francis nvers, thereby enaUing them 
to transfer the produce of that district to the ports of the Ocean. 

The question of equity at once arises, if the arbitrators should assign to Canada 
an extent of territory between the Eestigouche River aud the watershed line, which 
legally belongs to the Province of New BrunswicL For this district, however^ 
compensatioi^ may be made to New Brunswick by a proportionate assignment of 
terntory to the west of the direct north line drawn from the St. Croix Biver. 

The undersigned accordingly proposes that the boundary between the two Pre- 
vinces be astraight line drawn from the base of the Iron Monument, which n^ikU 
the north-west ancle of the frontier of the United Slates at the outlet of the^lA^ 
Poh«iagamok to uie nearest point of the watershed, which divides waters fle^ibf^ 
into the St Lawrence River from the tributaries of the St. John River, the eleva- 
tion of which point is marked in the map of the Commissioners of Survey as 1,919 
feet high, thence along the watershed, as determined by the survey of those Com- 
missioners,, to wit, Major Robinson, R.E., Captain Henderson, R.E., and Mr. 
Johnstone, to the point where the said watershed is struck by a line drawn due 
north from the source of the St. Croix ; thence by a line drawn due east to the 
head stream of the River Mistouche, thence along the mid-channel of the River 
Mistouohe to the Restigouche river, and thence along the mid-channel of the Res- 
tigooche to ks mouth in the Bay of Chaleurs; the i^Euids in the said rivers to be- 
long to one or other of the said Provinces according as they are on the one or other 
aide respectively of the mid*channdi nearest to each Province, and the navigation of 
the rivers Mistouche and Restigouche to be common to both Provinces. 

The result of this arrangement will be to detach from New Brunswick, according 
to its strict l^al limits, a tract of land south of the watershed line, and.bounded by 
the Mistouche on the ^fi^t and the Restigouche river on the south, comprising 
about 2,400 square miles, which will be transferred to Canada, and in compensation 
for this subtraction of territory, there will be assigned to New Brunswick a portion 
of the unassigned territory west of the due north line, comprising about 3,000 
square miles ; the remainder of the unassigned t^ ritory comprising about 1,400 
square miles, may conveniently be assigned to Canada, as it lies immediately be- 
tween the frontier of the United States and of Canada. 

Although the result of this arrangement will be to add about 3,800 square miles 
to the present l^al limits of the Province of Canada, whilst the Province of New 
Brunswick in surrendering up 2,400 square miles and in receiving in compensation 
3,000, will only have an i^dition made to its territory of 600 square miles, still the 
arrangement seems calculated to suit the convenience of the two Provinces, and to 
harmonize as nearly as possibly with an existing order of things on the north bank 
of the Restigouche ; whilst it will satisfy the equitable claims of New Brunswick ; 
neither Province having any legal claim in respect of the territory to the westward 
of the direct north line drawn from the source of the St. Croix, which has remained 
hitherto unassigned. 

(Signed,) TRAVERS TWISS. 

Doctors Commons, February 22, 1851. 



Nate upon the IHtcusmn of AprU 2, 1851. 

I held that the legal southern boundary of Canada was weH defined ; that the ex- 
pression '^alonff the highlands" denoted a continuous line irom the Bay of Chaleurs 
to Uie Lake Champlain, and that the highlands north of the Restigouche River 
marked out by the Commissioners of Survey in their Report, July 20th, 1848, 
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satisfied the terms of the prodamalion of 1763, and of the Act of Parliament of 
1774. 

I also held that the seigniories south of the parliamentary boundary were not por- 
tions of the territory of the Province of Canaoa. 

Mr. Falconer held that the seigDiories were within the legal territorial limits of 
Canada, and ought to be preserved to that Province ; and urged that it was a mat- 
ter of feeling on the part of Canada to retain the seigniories. 

I said that I had abandoned a portion of territory, which I held to bdong legally 
to New Bmnswioky and so far had disregarded the feeling of that Province as to 
Borrendering land within its legal limits ; but that I was willing to defer to the feel- 
ing of Canada on Mr. Falconer's repiesoitatiw, as far as was connstent with due 
consideration for New Brunswick. 

I had already consented in my original proposal to assign the territory east of the 
Mistouohe and north of the Restigouche Kiver to Canada, and had met, by antici- 
pation, Mr. Falconer^s view in iavour of assigning the seigniories to Canada, as far 
as the s^gnioaies to the eastward of the Mistoucbs were concerned. 

It remained that the Madawaska seigniory should be considered. 

The question of convenience, as far as the boundary line was concerned, appear- 
ed to me to require that this seigniory should be assigned to New BrunswicK : its 
water communication pointing to the River St. John as its natural outlet^ and the 
land not being the property of Canadians, but of an American company. 

I said that I was willing to modify my proposal in this respect, if an equivalent 
could be found, which might be offered to New Brunswick, and if a convenient 
boundary could be otherwise drawn. 

A suggestion was then made by Mr. Falconer, that a boundary line should be 
drawn which should give to Canada the entire Madawaska district, and also the 
north bank of the St. Francis River, and the north bank of the Upper St. John, 
and both banks of the Madawaska River. 

In support of this suggestion, Mr. Falconer urged that the Madawaska district 
would be of no pecuniary value to Canada, as it was already allotted, but that the 
land on the north banks of the St. Francis and the Upper St John was of consi- 
derable value, being as yet unallotted, and so far calculated to produce a revenue to 
the Province by its sale or otherwise. 

I said that I had agreed ta defer to the fe<^ing of Canada, but that the question 
of interest, which was now raised, touched both Provinces. That I was willing to 
entertain either question apart from the other, but that I could not five way on 
both : that I had waived my original proposal in deference to the imeged strong 
feeling of Canada in favor of a territorial connexion with the Madawaska district, 
although the assignment of that district to Canada would make it difficult to estab- 
lish a convenient boundary. I was also disposed to admit that New Brunswick had 
no paramount interest in possessing Madawaska, but that the case was different 
with regard to the north banks of the St. Francis and the Upper St. John; besides 
New Brunswick would not receive a fair equivalent for the territoiy east of the 
Mistouche if Mr. Falconer's suggestions were to be adopted. 

It was ui^ed by Mr. Falconer that it was more for the interest of the settlers on 
the Upper St John that they should be Provincially connected with the navigaticm 
of the St. Lawrence than with that of the Lower St. John. 

I could not accede to this view, as it appeared from the papers before the arbi- 
trators that the produce of the Upper St. John had hitherto found its way to the 
ocean down the Lower St. John, and not across the hiffhlands» between toe Upper 
St. John and the St. Lawrence, and I thought it not desirable to separate the set- 
tlers on the Upper St. John by a Provincial boundary from the Lower St. John. 
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I was willinsTy however, to discuss the question of interest, provided a convenient 
boundary could be secured. 

I suggested accordingly the consideration of one or other of the following boun- 
daries: — !• Either a line to be drawn from the northern angle of the frontier of the 
United States, at the outlet to the Lake Pohenagamok, to the south-west angle of 
the Madawaska district, and along the southern and eastern edge of that district, 
until it met the river at the head of the Temisquata Lake ; thence along that river 
to its source ; thence due north to the watershed, and along the watershed east- 
ward till it struck the Mistouche river ; thence down the Mistouche and the Besti- 
ffouche rivers to the sea, by which line the Madawaska district would be given to 
Canada: or, 2. If it should appear to both the other arbitrators that the interest 
of the settlers on the Upper St. John required that there should be no Provincial 
boundary between that river and the St Lawrence, then that the question of feel- 
ing should be put out of sight, and that the Madawaska seigniory should be divided 
by a line drawn through the Lake Temisquata, so as to allow a convenient river and 
lake boundary to be drawn. 

Mr. Falconer objected to both of these suggestions. I stated that I oould not 
consent to the line proposed by him consistently with due regard to the equity and 
convenience of such a boundary, but that I was desirous to hear the views of the 
third arbitrator. 

Dr. Lushington undertook to propose a line after examining the large map at the 
Colonial Office, and ascertaining that the details of it would be practicable. 

I said that I would willingly listen to any suggestion, but that I should prefer a 
boundary line which should be constructed on the basis of not separating tne set- 
tlers on the Upper St. John from the Lower St. John. 

(Signed,) TRAVEKS TWISSw 
April 3, 1851. 



No. 20. 

(Na 611.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Stbeet, June 25» 1851. 

My Lord, — I have now to transmit to Tour Lordship the enclosed award* of the 
Bight Honorable Doctor Lushington and Doctor Travers Twiss, two of the arbi- 
trators nominated for the settlement of the question of Boundary between Canada 
and New Brunswick. 

" I have delayed its transmission for some time, in hopes of being able to accompa- 
ny it with the observations of the two arbitrators on the ground of their award, as 
well as those of the third arbitrator^ Mr. Thomas Falconer, who dissented from them. 
But these have not as yet reached me in a complete state : and as the Parliamenta- 
ry session is now advancing^ I can no longer delay submitting to Parliament a mea- 
sure for the purpose of carrying into execution this award and terminatbg thereby 
the long-pending controversy between the two Provinces. 

I havC; &c.| 



The Earl of Elqin and Kincabdine, 
&C. &c« &C. 



(Signed,) GKEY. 



* F«r EoeliMara Tide No. IS. 
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No. 21. 

Copy of a Letter from the Right Honorable Stephen Lushington to Earl 

Grey. 

(Received July 1, 1861.) 

18, Eaton-place^ June 30, 1851. 

My Lord, — I had» 80tne time since, the honor of receiving, by Your Lordship's 
directions, a printed copy of the Protest, and other papers sent to the Colonial 
Office, by Mr. Falconer, the Arbitrator appointed 'by Canada, respecting the de- 
marcation of the boundaries between* that Province and New Brunswick. 

I am also apprised that Doctor Twiss has forwarded to Your Lordship a oopy^ of 
the paper which he originally produced when the arbitrators met for the discussion 
of the case. Permit me to assure Your Lordship that there is no aigument con^ 
tmned in these papers which did not receive the most deliberate consideration be- 
fore the award was made, and that, therefore, it appears to me only neeessary to 
observe that, having again read Mr. Falconer's Protest, and other papers, I 
adhere, without the least change of opinion, to the determination I had previously 
come to« 

I have, &C., 

STEPHEN LUSHINGTON. 
The Eight Honorable Earl Grey, 
&o» Ac* 



APPENDIX. 



No. !• 

(No. 99.) 

Copy of a Despatch from the Right Honorable W. E. Gladstone to Earl 

Cathcart. 

Downing Street, July 2, 1846. 
My Lord, — The long-pending controversy between the Provinces of Canada and 
New Brunswick respecting the settlement of their boundary line, has been the sub-^ 
ject of a correspondence already much ])rotracted. So far as it is possible to throw 
light on such a question by the mere interchange of Despatches and explanatory 
Reports, nothing remains to be done for the ducidation of it. But the result of the 
etudy of those documents is to show that, the reconcilement of their seeming con- 
tradictions is unattainable at this distance from the territory to which the disimssion 
refers.' In fact, the accumuladon of documents on the subject has been so great, 
as to perplex, rather than assist, any inquiries by Her Majesty's Government mto 
the various topc^rapbical and other details into which tibey so copiously enter. 
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And yet, without the intervention of Her Majesty's Goyemment in this Country, 
the prospect of any adjustment of the dispute seems entirely hopeless ; so opposite 
are the views both of principles and of fact, on which the disputants on either side 
have proceeded. 

To render that intervention effectual, I have therefore thought it necessary to 
del^ate the task of examining this dispute, and of reporting on it, to two ofBcera 
of Her Majesty's Royal Engineers. Captain Pipon and Lieutenant Henderson, 
assisted by Her Majesty's Attorney General of Nova Scotia. To the two former 
it will especially belong, to ascertam, by actual inspection, aided by their profes- 
sional science, all the facts in dJI^ute respecting the natural formation, and the mili- 
tary and other advantages of the territory in (Jtiestion. To those gentlemen, aided 
by thdr legal colleague, will then belong the duty of considering, and reporting for 
the information and guidance of Her Majesty's Government, whether there is any 
line whidi cocdd be drawn for the deoKtrcation of the two Provinces, which would 
satisfy the strict l^al cliums of each. If they should find it impossible to discover 
such a line, their next duty will be to consider and report how a line could be drawn 
which would combine the greatest amount of practical convenience to both Provinces 
with the least amount of practical inconvenience to either; adverting at the same 
time, to such interests (if there be any such) as the Empire at large may have in 
the adjustment of this question. These reports, when complete, will then be made 
to Her Majestjr's Government, and, I trust, will form the basis of an early and sa- 
tiafactory decision of this controversy. 

I transmit to Your Lordship copies of the instructions which I have addressed to 
the three Commissioners of Inquiry on this subject, and a copy of the instructions 
respecting it which I have written to the Lieutenant Governor of Nova Scotia. 

Your Lordship will afford to the Commissioners all the aid in your power in the 
prosecution of their inquiries, and you will especially afford them access to all maps, 
plans, reports, and other public documents bearing on the subject which may be 
found in the archives of your Government. You wiU also direct all the public 
officers of Canada, capable of throwing light on any of the questions in dispute, to 
answer any such inquiries, whether oral or written, as the Commissioners may ad- 
dress to them respecting the investigations with which they are charged. The 
high reputation of those Commissioners in their respective professions justifies the 
hope that they will pursue it with energy, and conduct it to a successful and satis- 
factory close. 

I have, &c, 

(Signed,) W. K GLADSTONE^ 

The Bight Honorable Earl Cathcart, 
&c., &c, &c 



No. 2. 

Copy of Instructions from the Right Honorable W. E. Gladstone to 
Captain Pipon and Lieutenant Henderson. 

Downing Stbeet, July 2, 1846. 
Gentlemen, — In the prosecution of the inquiry with which you have been charged 
rejecting the line of the proposed railway connecting the diSTerent Provinces of 
Bntish North America, you will probably be brought into the immediate vicinity 
of the territory, which, since the Treaty of Washington, has been in dispute be- 
tween the Provinces of Canada and New BrunswicK. The adjustment of that 
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dispute by any matoal consent of the parties to it having proved impracticable, I 
have considered how far such an adjustment might be effected by the arbitrament 
of Her Majesty's Government in this Country. But the remoteness of the locaKty, 
and the conflict of so many voluminous statements and proofs, to the right under- 
standing of which some knowledge of that locality is indispensable, have convinced 
me that the reconcilement of these differences could not be so affected. The 
only resource which has remained, is, that of committing to competent persona 
on the spot the duty of pursuing the inquiij, and of reporting, for the assistance 
of Her Majesty's Government, their joint opinions on the practical course it may be 
fit to take. * 

To you, therefore/ as Her Majesty's Commissioners for the purpose, I propose to 
intrust this investigation, the Master General and Board of Ordnance having ex* 

Sressed to me their assent to your acceptance and discharge of that employment. I 
ave also instructed the Lieutenant Governor of Nova Scotia to offer to Mr. 
Johnstone, the Attorney General of that Province, the office of your colleague at 
legal Commissioner. Assuming his acquiescence in the proposal, I have now 
briefly to indicate what will be the objects of your and his joint inquiry, and what 
the duty which will devolve on you and on him. 

After actually inspecting the territory in dispute (as far any such inspection may 
be requisite, either for vour thorough understanding of the reports hitherto made 
on the subject, or for clearing up any ambiguities in them,) you will prepare such 
plans and maps of the*country as may be sufficient for the full explanation of the 
controversy. That duty performed, you will next consider with Mr. Johnstone 
whether any line can be drawn for the demarcation of the two Provinces which 
would satisfy the strict legal claims of each. If you should find it impossible to 
discover such a line, the three Commissioners will then consider how a line could 
be drawn which would combine the greatest amount of practical convenience to 
both Provinces, with the least amount of practical inconvenience to either. You 
will, at the same time, advert to such interests ( if any sueh there be) as the Em* 
pire at large may have in the adjustment of this question. 

The three Commissioners will then prepare and transmit to Her Majesty's Se* 
cretary of State having the department of the Colonies, the result of their inqui- 
ries, and a report of their conclusions on both of these questions, supported by such 
proofs and arguments as may appear to them, collectively, to be necessary in sup- 
port of those conclusions. 

You will keep a distinct account of all the expenses which you may incur in the 
execution of this duty. 

The Governor of Canada and the Lieutenant Governor of New Bhmswidc, will 
afford you all the aid and facilities in their power in your discharge of this duty. I 
enclose, for your information, a copy of the instruction which I have addressed to 
them for this purpose. 

I have, &0., 

(Signed,) W. E. GLADSTONE. 

Captain Pipon and Lieutenant ELbndbrson, 

&c. &c« &c« 
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No. 3. 

Copy of a Letter from the Right Honorahle W. E. Gladstone to the 

Lord Falkland. 

Downing Strbet, July 2, 1846. 

M^ Lord, — The mission of Captain Pipon and Lieutenant Henderson to survey 
the hne of the projected Bailway connecting the several Provinces of British North 
America has suggested to me the employment of those officers^ at the same time, on 
another public duty: I advert to the investigation of the dispute between the 
Provinces of Canada and New Brunswick, on the subject of the division between them 
of the territory secured to Her Majesty by the Treaty of Washington. To the 
professional science and practical skill of those otficers I propose to intrust the 
actual examination in person in the country in debate, and the preparation of all 
such maps and plans as may be necessary for the further elucidation of the contro* 
versy ; but I have thought it right that some member of the legal profession should 
be associated with them in deliberating on the further questions which will engine 
their attention. Those questions are, first, whether any line can be drawn for the 
demarcation of the two Provinces which would satisfy the strict l^al claims of each ; 
and, secondly, (if no such line^can be found), how a line can be drawn which would 
combine the greatest amount of practical convenience to both Provinces with the 
least amount of practical inconvenience to either, adverting at the same time to such 
interests (if any such there be) as the empire at large may have in the adjustment of 
this question. 

My object in making this communication to Your Lordship is, to desire that yoa 
would propose to Mr. Johnstone, the Attorney General of Nova Scotia, the 
acceptance of the office of Legal Commissioner for the purposes I have explained. 
The weight so justhr due to his present office, and the high reputation for learning 
and ability which Mr. Johnstone enjoys, combined with the perfect impartiality to be 
expected from him on such an occasion, point him out as of all persons the most 
elegible for the discharge of this duty, and I trust that he will not decline to assume 
it ; if so, he will find Captain Pipon and Lieutenant Henderson fully prepared to 
co-operate with him in tnese inquiries, and to lay before him all the information^ 
oral and documentary, which they may possess or may be able to collect on the 
su^ect. 

For Mr. Johnstone^s and Your Lordship's further information, I inclose the copy 
of the instruction I have addressed to Lord Cathcart and Sir William Colebrooke 
respecting the execution of tiie proposed Commission, and the facilities to be 
afforded to the Commissioners. 

c ( • I have c&c * 

'(Sig'ned,) W. K GLADSTONE. 
L<M*d Falkland, 

&c. &c. &c. 



No. 4 

(Na 99.) 

Copy of a Despatch from the Right Honorable Earl Catchart to W. E. 

Gladstone, Esquire. 

(Receired August 13, 1846 Antwered Aogost 22, 1S46» No. 22.) 

Government House, Montreal, July 26, 1846. 
Sir, — I have the honor to submit for your information, a copy of a Report of a 
Conunittee of the Executive Council^ of which I have approved^ on your Despatch, 
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No. 09, of the 2nd instant, relative to the question of Boundary between Canada 
and New Brunswick. 

I havei &c.y 

(Signed,) CATHCART, 
The Right Honorable W. E. Gladstoke, 
&o« &a &c. 



Enclosure in No. 4. 

Copy of a Report of a Committee of the Honourable the Executive Council, dated 
24th July, 1846, approved by His Excellency the Governor General, in 
Council, on the same day. 
On the Despatch, No. 99, 2nd July, 1846, on the subject of the measures to be 

adopted by Her Majesty's Government for adjusting the question of Boundary 

between this Province and New Brunswick : — 

The Committee of Council having carefully reflected on the above-mentioned 
Despatch, which Your Excellency was pleased to communicate for their information, 
beg leave to submit some observations thereon for Your Excellency's consideiation. 

They have felt some little disappointment that a Commission should be thought 
necessary in this matter, as from the Despatch of the 3rd March last, they bad, as it 
appears, erroneously supposed that the Report therein alluded to was all that was 
required to enable Her Majesty's Government to dispose of the question between 
the two Provinces, 

The feeling has, perhaps, been strengthened by the strong hope that was felt by 
the members of the Committee, that Her Majesty's Government would have assum- 
ed the decision of a question involving only the import of the words used hj the 
Home Government in erecting the Province of New Brunswick. It appears to the 
Committee, that there was no other question, and there attention was not directed 
to any other consideration, so far as right was concerned, than the construction of 
these words, and they therefore rested confidently on the construction placed by the 
Home Goveroment, on precisely similar words, when the boundary between the 
Britbh dominions and the territory of the United States was in dispute. 

Again, they have felt that the language used in the Despatch to His Excellency 
the Lieutenant Governor of New Brunswick, is calculated to lead to the impression 
that, by the Treaty of Washington, Great Britain has acquired title to some terri- 
tory on this continent, to which she was not before clearly entitled, and which 
formed no part of her Provinces ; and that the question now to be decided was, how 
shall this newly-acquired territory be divided ? 

To prevent anv such misapprehensions, so far as the Committee of Council are 
concerned, they beg leave briefly to recapitulate their views of the question in 
dispute. 

They thought it admitted of no dispute that to the westward of a line drawn due 
north irom the source of the River St. Croix, the boundary line between the Unit- 
ed States and the British Territory was the boundary between the United States 
and Canada, for as it appeared to them there was no possible construction by which 
the limits of New Brunswick could be extended to the westward of that due north 
line. 

They further thought, that whatever range of highlands formed the boundary 
between British and United States territory, the same range would in its easterly 
continuation be the boundary between Canada and New Brunswick. 

They relied confidently on the correctness of the claim of Great Britain to the 
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territory to the northward of that range of highlands of which Mars Hill forms part, 
and consequently that the easterly continuation of that range of highlands would 
form the boundary between New Brunswick and Canada. 

Feeling, however, that both those Proyinces had adopted the Biver Bestigouohe 
as the boundary between them, they abstain irom pressing any claim to the south- 
ward of that stream, though the preceding observation will show that they had 
strong ground for such an assertion. 

But to their apprehension it seemed undeniable that New Brunswick could have 
no pretensions as of le^ right, to land west of the *^ due north line," and whatever 
might be conceded to her, of such land, was a concession at the expense of Canada. 
In brief, they only relied on the arguments of the British Government, as to the 
true range of highlands, and they £d not strive to add weight to them, even if it 
had been possible. 

They also felt that by the Ashburton Treaty, Great Britain, in yielding a portion 
of the claims, had, in effect pro tantOt diminished the Province of Canada, and they 
more confidently thought that the pretensions of New Brunswick, to so much of 
what Great Britain retained, became the less reasonable in regard to this Province. 

They now submit that the appointment of the Attorney General of Nova Sogtia, 
as one of the Commission ot Inquiry, will not be considered in Canada as the 
appointment of an impartial arbitrator, especially when it is coupled with the ex- 
pression in the Despatch to His Excellency the Lieutenant Grovemor of New 
JSrunswick, referring to a division of the territory in question. The establishment 
of the division line between the two Provinces in that part where the United States 
never set up a claim, has also to be considered, as the River Bestigouche, though 
adopted as before-mentioned, is certainly not the boundary contemplated in any of 
the Boyal Commissions or Proclamations bearing on the question. 

They fear that it will be remembered that New Brunswick was formerly a part 
of Nova Scotia, that the claim of New Brunswick will, to a certain extent, at least, 
be founded on documents relating to Nova Scotia, and that every association and 
feeling connected with this question will naturally influence Nova Scotia more fav- 
orably to New Brunswick than to Canada, and therefore that an officer of Nova 
Scotia will, however unjustly, be suspected of a leaning unfavourable to this 
Province. 

The Committee disclaim in the strongest manner any intention or idea of raising 
any imputation against the character ana reputation of the Attomev General of that 
Province; but in a question of such vital interest to Canada, and m the decision of 
which its inhabitants will feel they have so much at stake, they could not refrain 
from stating the impressions produced on their own minds, by the reference of this 
subject to a Commission, and their apprehension of the feeling to which the consti- 
tution of the Commission may give rise. 

They earnestly ho^, however, that the question may be speedily brought to a 
dose. New Brunswick, by her geographical position, possesses a control over the 
revenues from the lumber floated down the St. John, and seems disposed to 
exercise it as if Canada had really no right or claim at all on the territory in 
question. 

Certified. 

(Signed,) E. PABENT. 
To the Civil Secretary. 
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No. 5. 

(No. 75.) 

Copy of a Despatch from the Lieutenant Governor Sir W. M. G. Cole- 
brooke, to the Right Honorable W. £• Gladstone. 

FaEDEmcTONy New Brunswick, July 28, 1846. 
Sir, — I have bad the honor to receive your Despatch, No. 40, of the 2nd in- 
8tant| apprising me of the appointment of Commissioners to consider and report to 
Her Majesty's Government on the line of boundary between this Province and 
Canada, and having received from the Commissioners an application for the infor- 
mation on the subject) I will take measures to furnish it, and to render to them all 
the assistance they may require in the prosecution of the duty intrusted to them. 

I have, &c, 
(Signed,) W. M. G. COLEBROOKE. 

The Right Honorable W« E. Gladstone^ 
&c., &c., &C. 



No. 6. 

(No. 22.) 

Copy of a Despatch from Earl Grey to Earl Cathcart. 

Downing Street, August 22, 1846. 
My Lord, — I have received Your Lordship's Despatch, No. 99, of the 26th 
ultimo, in which you enclose the copy of an approved Report of a Committee of 
the Executive Council of Canada, signifying the objections which they entertain to 
the course pursued by Her Majesty's late Government, in appointing a Commis- 
sion to report upon the question of the proper boundary line between Canada and 
New Brunswick. 

I r^ret that the proceedings which have been adopted with the view of termi- 
nating this lengthened debate, should not prove satisfactory to the Executive 
Council ; but as I am not aware that a more appro{)riate course could have been 
taken than that of appointing a Commission of Inquiry, and as I cannot allow my- 
self to doubt that Mr. Johnstone will impartially discharge the duties intrusted to 
him, I must decline to interrupt the proceedings of the Commission by any altera- 
tion in my predecessor's arrangement. 

I have, &c., 

(Signed,) GREY. 

The Right Honorable Earl Cathcart, 
&C., &c., &c 



No. 7. 

(Nos. 270 and 65.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, Angust 26, 1848. 
My Lord, — ^I have the honor to transmit to Your Lordship the accompanying 
copy of a Report^ and its Appendix^ which has been drawn up by the Commis- 
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eioners appointed by the Queen to investigate and report upon the respectiye claims 
of Canada and New Brunswick to the territory ceded to Great Britain by the 
Treaty of Washington. 

I shall abstain from submitting this Eeport to the consideration of Her Majesty 
until I shall have learned the opinion which the authorities in Canada and New 
Brunswick entertain upon it ; but I trust that both Provinces will regard the re- 
sult of this inquiry as satisfactory, and as fairly determining upon their respectiye 
claims. 

I have, &c., 

(Signed,) GREY. 

The Earl of Elgin and Kincardine, 
&c, &c., &c 

P. S. The copies of the maps referred to in the accompanying Report are now 
in course of preparation, and will be forwarded to you as soon as they are completed. 



Enclosure in No. 7. 

Halifax, Nova Scotla., July 20, 1848. 

My Lord,— On the 2nd July, 1846, the Right Honorable W. E. Gladstone, 
then Her Majesty's Secretary of State for the Colonies, appointed the late Captain 
Pipon and Captain Henderson of the corps of Royal Engineers, Her Majesty's 
Commissioners for prosecuting the exploration and scientific investigation iudged 
necessary for the adjustment of differences existing between Canada and New 
Brunswick in relation to the territory which, since the Treaty of Washington, has 
been in dispute between those Provinces ; and the Right Honorable Secretary at 
the same time nominated Mr. Johnstone, the then Attorney General of Nova 
Scotia, to be the coUeague of Captain Pipon and Captain Henderson as legal Com^ 
missioner. 

The Secretary of State in indicating the duties that would devolve respectively 
on these Commissioners, instructed Captain Pipon and Captain Henderson, that 
after actually inspecting the territory in dispute as far as such inspection should be 
requisite, they should prepare such plans and maps of the country as might be suffi- 
cient for the full explanation of the controversy ; and that duty being performed, 
they were directed to consider with Mr. Johnstone whether any line could be dravm 
for the demarcation of the two Provinces which would satisfy the strict legal claims 
of each. Should it be found impossible to discover such a line, the three Commis- 
sioners were then to consider how a line could be drawn combining the greatest 
amount of practical convenience to both Provinces with the least amount of prac- 
tical inconvenience to either, adverting at the same time to such interests, if any 
such there were, as the Empire at large might have in the adjustment of that <|ues- 
tion. And the three Commissioners were instructed to prepare and transmit to 
Her Majesty's Secretary of State, having the Department of the Colonies, the re- 
sult of their inquiries and a report of their conclusions on both of these questions, 
sustained by such proofs and arguments as may appear to them collectively to be 
necessary in support of those conclusions. 

Under the authority and instructions thus communicated, Captains Pipon and 
Henderson in the summer of 1846, pursued their preliminary topographical surveys, 
until, by the ultimely death of the former officer, the whole duty devolved on Cap- 
tain Henderson. 

In the summer of 1847, Major Robinson (appointed *y Her Majesty's Govern- 
ment to succeed Captain Pipon,) and Captain Henderson oootiimed the needful 
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expIcMrations; and these officers having returned to Halifax have been, daring the 
last winter and spring, enga^ in preparing the maps and other delineations requi* 
site for the explanation on the subject, 

Mr. Johnstone has been in correspondence and personal communi<»tion with the 
Commissioners as circumstances required ; and being in Montreal in the autumn of 
last year on public business, he availed himself of the occasion to obtain^ in personal 
conference, the views of Mr. Papinestu, then the head of the Land Department in 
Canada, and formerly one of the Commissioners for settling this controversy, who^ 
by command of Lord Metcalfe, visited Fredericton in July^ 1845. 

On his return Mr. Johnstone pursued the route by way of Fredericton and St. 
John, for the purpose of enjoying a like advantage in New Brunswick ; and he had 
the benefit of meeting and conversing with, on the same subject, Mr. BuUie, the 
Surveyor General and Commissioner of Crown Lands of that Province, who had 
been appointed a Commissioner on the part of New Brunswick in 1844, for meeting 
a Commissioner from Canada with a view to the adjustment of the dbpute. 

The map and other papers proper for the full explanation of the controversy 
having been completed by Major Robinson and Captain Henderson, the three Com- 
missioners have met and considered the subject, and they have the honor now to 
report the result of their deliberations in the order directed by Mr. Gladstone* 

1st. On the question whether any line can be drawn for the d^narcation of the 
two Provinces which would satisfy the strict legal claims of each. 

In prosecuting 'this branch of the inquiry it seems proper, in consequence of argu- 
ments that have been advanced in the course of the controversy, to offer the preHmi- 
nary observation that the object of the investigation being to ascertain the oounda- 
ries appointed to the Provinces after they came under tne dominion of €hneat Bri- 
tain, the question is not controlled by any previously-existing extent of iemtiorj, or 
jurisdiction. 

The Proclamation of 7th October, 1763, is therefore the first subject of examina- 
tion, and forms the foundation of the titles to be. considered. By this instrument 
the Government of Quebec is declared to be bounded ^^on the Labrador Coast by 
the Biver St. John, and from thence by a line to be 4rawn from the head of that 
river through the Lake St. John to the south end of the Lake Nepissin, from 
whence the said line, crossing the River St. Lawrence and the Lake Champlain in forty- 
five degrees of nordi latitude, passes along the highlands which divide tne rivers that 
empty themselves into the River St. Lawrence from those which fall into the sea^ 
and suso along the north coast of the Bay des Chaleurs and the coast of the Gulf of 
St, Lawrence to Cape Rosiers, and from thence, crossing the mouth of the River 
St. Lawrence by the west end of the Island of Anticosti, terminates at the aforesaid 
River St John. 

No reference being here made to the previously-existing limits of the t e r rit ory or 
jurisdiction of Canada as held or exercised by the French, or to the real or supposed 
extent of Acadia,* or any territory or colony previously possessed or claimed by 
Great Britain, and the British Crown havmg unquestionable authority to subdivim 
in any manner it saw fit the territ-ories then recently ceded to it, the Province of 
Quebec could neither be extended beyond or circumscribed within the Umits as- 
signed to it by the Proclamation, except by authority of the Sovereign or Pariia- 
ment of Great Britfun. 

In June, 1774, the Quebec Act, 14 Geo. III., cap. 83, was passed, with the de» 
dared object among other things, of remedying omissions and mconveniences that 
had been felt in the operation of the Proclamation. 

It does not profess to substitute any boundaries for the Province of Quebec in 
place of those defined in the Proclamation, nor does it declare the limits by which 
that Province had been or was to be bounded. It enacts that certain teiritorie% 
16 
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islands^ and countries should be, ^^ during His Majesty's pleasure, annexed to and 
made part and parcel of the Province of Quebec as created and established by the 
Koyal Proclamation of the 7th October, 1763." 

The Proclamation, therefore, modified by the Act, remained in fuU vigour. 

The description of the territories mentioned in the Act commences in the follow- 
ing manner: — ** bounded on the south by a line from the Bay of Chaleurs alon^ the 
highlands which divide the rivers that empty themselves into the River St. Law- 
rence from those which fall into the sea, to a point in 45 degrees of northern latitude 
on the east bank of the River Gonnecticut, keeping the same latitude dii^ectly west 
through the Lake Champlain," &c. &c. 

The description terminates without brining this line back to its place of begin- 
ning ; and the north coast of the Bay of Chaleurs, one of the boundaries under the 
Proclamation, necessarily continued under the same authority to be so after the 
Act 

On examination it will be perceived that no alteration in the limits of the Pro- 
vince of Quebec from those established under the Proclamation was made by the 
Act, or could have been designed, and that the difference in the two descriptions is 
immaterial The Act reverses the course followed in the Proclamation : it names 
a point at which the line meets 45 degrees of north latitude, on which the Proda- 
ination is silent, and mentions as a boundaiy on the south a line from the Bay of 
Chaleurs along the highlands, while in the Proclamation the connexion between the 
bay and the highlands is left to implication. 

The title of New Brunswick may be considered as commencing with the Com- 
mission to Montague Wilmot, Esquire, as Governor of Nova Scotia, dated 21st 
November, 1763, being only a few weeks after "the Proclamation; and from the 
nearness of these dates it may be assumed that the laying off of the two Provinces 
of Quebec and Nova Scotia were simultaneous acts. 

In this Commission the boundaries are stated thus : — 

*' To the northward our said Province (of Nova Scotia) shall be bounded by the 
southern boundary of our Province of Quebec as far as the western extremity of 
the Bay des Chaleurs, to the eastward by the said Bay and the Gulf of St. Law- 
rence, and to the westward, although x)ur said Province hath ancientljr extended 
and doth of right extend as far as the River Pentagoet or Penobscot, it shall be 
bounded by a line drawn from Cape Sable across the entrance of the Bay of Fundy 
to the mouth of the River St. Croix, by the said river to its source, and by a line 
drawn due north from thence to the southern boundary of our colony of Quebec.** 

In the year 1784, Nova Scotia was -divided, and the Province of New Brunswick 
erected out of it 

The new Province, as appears from the Commissions of the Governors at an ear- 
ly period, was defined as follows ; ** bounded on the westward by the mouth of the 
River St. Croix, by the said river to its source, and by a line drawn due north from 
thence to the southern boundary of our Province of Quebec, to the northward by 
the said boundary as far as the western extremity of the Bay des Chaleurs, to the 
eastward by the said bay and the Gulf of St. Lawrence to the bay called Bay 
Verte, &c." 

The strict legal rights of the two Provinces being dependant on the terms and 
just construction of the Proclamation, and the Quebec Act explained by the Com- 
mission to Governor Wilmot, it is necessary to examine with precision the mode in 
which the boundaries are described, that, by the language of tne documents, quali- 
fied by the nature and condition of the subject, the intention of the Government 
and the legitimate meaning of its declarations and acts may be ascertained. 
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The following conditions result from the several descriptions when considered to- 
gether : — 

1st That Canada shall be bounded by the north coast of the Bay of Chaleurs 
as far as its western extremity, to which Nova Scotia is specifically stated to reach. 

2nd. On the south side, by a line from such western extremity along certain 
highlands to the 45 th degree of north latitude, at a point on the eastern bank of the 
Connecticut River. 

3rd. That those highlands shall be ^' the highlandif which divide the rivers that 
empty themselves into the River St Lawrence from those which fall into the sea.'' 

Had no inherent characteristic been selected to mark the highlands that were de- 
signed to form the demarcation between Canada and the adjoining possessions of 
the Crown^ the descriptions contain nothing else which could ensure a boundary 
capable of being ascertained through an unexplored and wilderness country, the in- 
terior of which was almost unknown, extending over the great distance that sepa- 
rates the Bay of Chaleurs from the Connecticut River, and an object deemed by the 
Government of no small importance would have been placed at the hazard of con- 
jecture or accidental coincidences^ and made subject to very great risk, if not the al- 
most certainty of failure. 

The physical attribute of the highlands was therefore the only security employed 
for attaining the needful certainty. 

It may be reasonably presumed that in addition to this advantage another[benefit 
was contemplated from the peculiar nature of the boundary, namely the giving to 
each Province jurisdiction over the whole course of such rivers as emptied them- 
selves within it, a convenience likely to be much regarded at a time when, in the 
absence of roads, the facilities of water-carriage directed the course of settlement. 
This presumption is the more probable, as the object of securing a certain*definable 
boundary might have been eiFected by the ordinary means of lines running by mag* 
netic courses or between given points ; the latter object could only be ,^attained in 
the mode that was adopted. 

It has been seen that the Proclamation and Act speak of " the highlands'' divid- 
ing the rivers falling into the St. Lawrence from those falling into the sea, as of cer- 
tain not conjectural existence, and it cannot be imagined that the Government did 
not apprehend the import and consequences of its own act ; or however little may 
have been known with accuracy of the course and relative bearing in connexion with 
other objects of the highlands or the interior of the country, that it did not possess 
or suppose itself to possess adequate information of the River St. Lawrence and the 
Bays ofT^haleurs and Fundy, and the rivers emptying themselves into them, and the 
general elevation of the land, to justify their assumption that such a boundary might 
safely be relied on, to say nothing of the intrinsic probability from natural causes 
that a range of highlands, fulfilling the condition, existed. 

While, however, it may be well believed that the description was framed on a 
conviction that certainty and convenience were secured by a boundary dependant on 
its physical character, yet whatever may have been the notions and opinions that 
led to the selection of a line thus distinguished, or whatever may have been the 
ideas prevalent (if any were entertained) as to the actual location of the highlands, 
or their position relatively to other circumstances or features of the country, the 
Act of the Government in unconditionally adopting that boundary was decisive and 
clear, and the legal claims of the Provinces can now only be governed by the plain 
meaning and legal construction of the documents by which the title is created ; and 
it is believed that no exposition can be conducted on sound principles that does not 
demand in the construction of these documents that the controlling and distinguish- 
ing element in the boundai*y shall be its division of the rivers that discharge their 
waters in the opposite directions indicated in the Proclamation and Act, and that to 
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this paramount consideration points less important for effecting the general objects 
ahall be held subordinate. 

Whatever line, therefore, shall be found substantially to answer the description 
these documents give of the boundaries of the Provinces, must control the legal 
chums of Canada and New Brunswick. Whether a boundary of that character 
actually existed was a question demanding for its solution exploration and scientific 
research. 

At this point, then, it is that appeal must be made to the topographical result of 
the labours of those Commissioners to whom the exploration and research directed 
under Mr. Gladstone's Despatch were committed ; and from the observations made 
and tiie knowledge acquired in the fulfilment of thb duty, they have felt no hesita- 
tion in pronouncing as their clear and decided opinion that highlands do exist which 
separate the rivers that empty themselves into the River St. Lawrence from those 
that fall into the sea ; that these highlands connect themselves continuously by 
highlands with the north coast of the Bay of Chaleurs at its western extremity, and 
reach the 45th degree of north latitude at the eastern branch of the Connecticut 
Biver, thus essentially fulfilling the several requirements of the Proclamation, Act 
of Parliament, and Commissions for the southern boundary of Canada, and laying 
the foundation for establishing the strict legal claims of the two Provinces. 

On the accompanying map, prepared by Major Robinson and Captain Hender- 
son, this line is colored green, and it will be seen that the northern highlands, claim- 
ed by New Brunswick, are adopted, and the line contended for by Canada as her 
southern boundary is rejected. 

The determination and confidence with which the claims of both Provinces have 
been supported, and the arguments which on behalf of Canada have been used in 
support of the boundary to which that Province thinks herself entitled, call for 
some consideration of the principal obiections that have been urged on her part 
against the northern highlands, which this report presents to Your Lordship as 
forming the southern boundary of Canada under the terms of the Proclamation and 
the Quebec Act. 

In this view some of the observations that have been already offered have been 
made, which otherwise would have been deemed unnecessary. 

In attempting to avert the application of the fundamental principle on which the 
northern highlands are preferred, and the southern range repudiated, namely, the 
necessity tbt the boundary heights should divide the rivers that empty into the 
St. Lawrence from those that fall into the sea, the advocates of the Canadian 
chums have intimated that the word ^^ sea** in the Proclamation and Act might be 
read ^* Atlantic Ocean," and the conditions of the description he held to be ade- 

3uately satisfied by hislands possessing the required qualification as far east from 
lie 45th degree north latitude as the due north line and the St. Croix River. 
It is difficult to apprehend the ground on which an exposition is proposed, so lit- 
tle in harmony with the letter and the apparent spirit of the written instruments to 
^diich it is applied, whether considered in relation to the nature of their subject or 
the policy of their framers. ^ 

The territories to be affected by the contemplated division from the Connecticut 
Biver to ChaleursBay were bounded towards the north by the River St. Lawrence, 
and towards the south and east by the Atlantic Ocean and Bay of Fundy, and the 
Gulf of St. Lawrence, and the Bay of Chaleurs. 

In speaking of a division of the waters flowing into the St. Lawrence from those 
flowing in an opposite direction, the word ^^ sea" was alike appropriate throughout 
the whole course of the line ; the term *^ Atlantic Ocean" could only apply to a 
part of the boundary. 
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The subject therefore in itself furnishes no warrant for departure from the plain 
meaning of the language used. 

So^ also, as the whole of these territories were British in ITSS, and no reason has 
been assigned, and none can be easily ima^ned, for subjecting one portion of the 
country bordering on the line to a policy different from that applied to another, 
nearly as extensive, the objects of the Government, as legitimately deducible from 
its language and acts, and the nature of the subject, seem as little to favour this 
construction. 

But further, although it must reasonably be presumed from the dates that the 
boundaries of Nova Scotia were under consideration when those of Quebec were 
determined upon, yet the construction under review renders inappropriate and in- 
applicable throughout the whole extent of Nova Scotia that peculiar qualification 
of the boundary which it has been seen gave to the description its onlv certainty^ 
and effected an object of policy which it may be reasonably supposed the Govern- 
ment had in view.. 

It seems likewise to be a violent improbability that for no assignable reason a 
boundary should have been given to Nova Scotia so extensive as from die Bay of 
Cbaleurs to the due north une, which could only be ascertained and tested by a 
quality discoverable alone out of her limits far to the west. 

For so ^reata departure from the language, plain meaning, and natural construc- 
tion of written instruments, some reason of a constnuning power may justly be re- 
quired. None can be found. 

The treaty of 1783, and the supposed intentions of the British Government, as 
evinced by the treaty, and as subsequently manifested in negotiating its execution, 
have been appealed to in this connexion. 

But as the Proclamation and Governor Wilmot's Commission passed nearly 
twenty years previously, neither the treaty nor what occurred under it could effect 
the condition of the description throughout that long interval of time, and the title 
existing then must have continued the same in its inherent nature afterwards. 

The treaty, too, was made whan the circumstances were greatly altered. 

A foreign and independent party was introduced, and the subject was less extend- 
ed than that over which the Proclamation had operation, and it was contracted just 
to that extent which made the term '^ Atlantic Ocean" appropriate, for the territory 
to be defined under the treaty extended no fuither east than did that ocean. 

An argument against the line along the northern range of highlands, which has 
been much relied on (and which appears to be the only intrinsic objection) is deriv* 
ed from the language of the Act of 1774, in the commencement of the description, 
*^ bounded on the south by a line from the Bay of Chaleurs along the highlands that 
** divide the rivers that empty themselves," &c. 

The objection turns chiefly on the words ** on the south," as connected with the 
course of the line claimed by New Brunswick for some distance from its commence- 
ment at the bay. 

It will be best understood by an extract from one of the most able papers in 
support of the Canadian claims, where it is said, — 

^* The words of the Act of 1774, ^ bounded on the south by a line from the Baie 
des Chaleurs along the highlands which divide the rivers that empty themselves,' 
&c, would never be supposed to have been intended to direct that from the Baie 
des Chaleurs a line shoula be run in a direction almost north for a distance of from 
thirty-five to forty miles ere the commencement of the southern boundary of Quebec 
could be found, for this line fix)m the Baie des Chaleurs to the highlands would form 
a western and not a southern boundary for the Province of Canada." 
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The same objection has been very elaborately argued by another Canadian Com- 
missioner, who has reiterated it in a variety of forms^ and deduced from it many in- 
ferences. The objection seems to overlook the* nature of the subject, viz., tJie 
boundaries of an unexplored coimtry of great extent, of which the interior 
geographical relations were unknown, and'treats the supposed intentions of Govern- 
ment and the import of its language as if controlling lines of small extent, the result 
of actual survey or accurate and minute knowledge. 

This mode of exposition would introduce more serious objections than this ; for 
instance, the Bay of Chaleurs, in 1763 and since, was called in the Governor's 
oommissbns an eastern boundary of Nova Scotia and New Brunswick, whereas itia 
the northern limit 

Again, the line itself so much controverted and now under consideration, from the 
eariiest to the present time, is called the south boundary of Quebec and Canada and 
the northern of Nova Scotia and New Brunswick, and on that description this ob- 

{*ection is founded. Yet Canada, not less that New Brunswick, offers, as adequate- 
y fulfilling this designation, a range of highlands which on its own maps exhibits 
not only deviations from a west course as palpable as that now objected to, but 
which, even in its general course, is far from giving a south boundary. 

The Proclamation of 1763, however, furnishes a key to the meaning of its 
framers in this particular, by clearly exhibiting their intention to confine the de- 
scription of the boundaries to definite objects known or assumed to exist, leaving the 
intermediate details necessary for uniting the line of which they were ignorant to be. 
supplied as the country should become more perfectly known. 

This significantly appears both in the course of the line from the St. Lawrence to 
the highlands and from the highlands to the north coast of the Bay of Chaleurs. 

In this latter case, which is the point under consideration, the expression is, 
*' passing along the highlands which divide, &c., and also along the north coast of 
the Bale des Chaleurs." 

The governing objects being, consequently, these highlands and the north coast 
of the Bay of Chaleurs, the description, by necessary implication, required that they 
should be united. The exact method of uniting them was evidently a matter of 
detail, but it seems in every way probable that the framers of the Proclamation were 
aware of the existence of the very remarkable highlands at the north-west extremity 
of the Bay of Chaleurs (upwards of 2,000 feet in height), and which, from an 
inspection of Mitchell's map, which appears to have been used by them officially, are 
represented as the continuation of the range of highlands dividing the waters of .the 
St Lawrence from those flowing to the sea. 

The Act of 1774 could contemplate no alteration, because the highlands were the 
same as in the Proclamation, and the relative position to the Bay of Chaleurs was 
necessarily unchangeable. The difference of language was such as arose from com- 
mencing at the Bay of Chaleurs, and from introducing what was supposed to be the 
general course of the highlands in the whole distance between that bay and the 45 ^ 
of latitude. 

But as the objection could only avail to defeat this line, without having power to 
substitute another not conformed to the description, and as the point on which it 
arises is obviously one of little moment, and the main objects of the description are 
plainly expressed and capable of being defined, were it necessary to bend and con- 
trol this uncertain and immaterial point in the description, to preserve the operation 
of the certain and essential,'the just rules of exposition would, it is C9nceived, in such 
a case allow this license. 

' It seems, however, in the present instance, unnecessary to depart from the strict 
rules of interpretation. 
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A line dividing the sources of rivers falling in opposite directions could not be as- 
Bumed to be a line free from many windings ; and the term ^^ bounded on the south/' 
applied to such a line running through an extent of country stretching from the Bay 
of Chaleurs to the Connecticut^ could not be used strictly, or be intended to de- 
scribe a direct line. 

If so, the particular part of the line in which deviations might occur, or their 
nature and extent, must be deemed immaterial, and be treated as incidents insepera- 
ble from such a boundary, of which its framers must be presumed to have been well 
aware, their general objects being secured by the ascertained points of commence- 
ment and termination. 

Major Robinson and Captain Henderson having visited the Bay of Chaleurs, and 
explored the country both north of the St. Lawrence and south of it into the inte- 
rior of New Brunswick, and given due consideration to what, in their opinion, were 
the intentions of the framers of the Proclamation and Act, and the amount of 
knowledge they mav be reasonably supposed to have possessed of the Bay, have 
given it as their opinion that the highlands of Tracadiegash, which rise abruptly at 
what to all intents and purposes is the western extremity of the Bay of Chaleurs to 
an elevation of some 2,000 feet, best fulfil the language and intentions of the Pro- 
clamation, &c., and that the line may be traced from thence in a north-westerly 
direction, neither cutting nor intersecting any rivers, for about forty-five miles 
through an elevated country, when it may be considered as meeting the more 
specific range of north highlands, which from thence runs westwardly for a conpara- 
tively short space, where it turns to the south, and continues that course for a very 
considerable distance, until it is brought into the vicinity of the due north Une. 

The exact locality of the western extremity of the Bay of Chaleurs, as mentioned 
in the Quebec Act, does not appear to the Commissioners to require to be sought 
for with the precision which has been insisted on both by Canadian and l^w 
Brunswick Commissioners. 

No accurate survey had been made of the bay at the time the Proclamation was 
issued, and therefore it cannot be supposed that any precise spot was intended by 
the introduction of the term western extremity. 

The existence of the mountain range of the Tracadiegash highlands must have 
been perfectly well known to those who had visited the bay, and it is to be remark- 
ed that in ss^ng up it they appear rising like a wall, completely closing it in, and 
forming its western extremity. The shape of the bay, as laid down on Mitchell's 
map, justifies the conclusion that this was the idea then entertained. 

Another objection to which great importance has been attached is derived firom 
the treaty of 1783. 

From the mention of the north-west angle of Nova Scotia, in connexion with the 
line between Great Britain and the United States, the understood identity of this 
line and the south boundary of Canada is assumed, and from the subsequent 
assertion of Great Britain that the southern range of highlands formed the 
Treaty line, the deduction is drawn that this line is the true southern boundary of 
the old Province of Quebec 

Many authorities seem opposed to this view. 

British official agents employed in negotiating the line with the United States re- 
fused to admit the identity of the Provincial with the Treaty line, and required that 
the north-west angle should be ascertained by first determining the highlands des- 
cribed in the Treaty, and the rivers they divide. 

Colonel Mudge and Mr. Featherstonhaugh have exposed the fallacy of attempt- 
ing to determine the true range of highlands from a previous assumption of a north- 
west angle of Nova Scotia. 
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In the first statement on the part of Great Britain, according to theproYisioDS of 
the Convention concluded between Great Britain and the United States on the 29th 
September, 1827, for relating the reference to arbitration of the disputed points 
of boundary under Uie Fifth Article of the Treaty of Ghent, it is stat^, (page 23) 
after detailing the evidence of Simon Herbert^ of the Madawaska settlement, that 
*' this last-cited evidence proves an actual jurisdiction over this territory since the 
Treaty of 1783, by the British Province of New Brunswick. The claims of this 
Province and Canada with respect to this and other parts of the territory in this 
quarter are conflicting inter se^ and show the uncertainty of their respective bound- 
aries, which, in fact, have never been settled, and may require the interference of the 
mother-country to adjust ; but these conflicting inter-cofonial claims, which have 
arisen smce the Treaty of 1783, are altogether irrelevant to the present controversy 
between Great Britain and the United States as a foreign power, and under that 
Treaty. Whether under the one Province or the other the possession is British.'' 

The Canadian Commissioners, whose argument is under consideration, themselves 
Mevrt. Draper and concede that it compels the adoption of a boundary between the 
Papineau. due north line and the Bay of Chaleurs, not conformable with the 

Proclamation and Act of 1774. 

Apparently in view of a difficulty resulting from that fact, the British Commis- 
Coionei Modge and sioners before named have given their opinion " that the Acts of 
MrFaatheratonbangb. the British Government touching the partitionment of lands be- 
tween the Provinces of New Brunswick and Lower Canada are not apprc^iiate 
matters for discussion in the dispute with the United States.' 

The converse seems here to be at least as applicable. 

Great Britun and the United States, by a modified arrangement of the dispute, 
have felt the true position of the highland^ and of the north-west angle of Nova 
Scotia yet undecided. 

Besides, nothing that has been advanced by the Canadian Commissioners, how- 
ever correct it otherwise might be, can warrant the conclusion that the opinion of 
the British Government, as supposed to be expressed in the treaty, and as after- 
wards advance in discussion with the United States was authoritative between die 
colonies. For as the treaty was not designed to alter, and had not force to alter 
the colonial boundaries (which remains to be ascertained after the treaty by the same 
distinctive features as before,) if, in fact, the line of highlands daimea by Great 
Britain as the boundary with the United States was not the ancient provincial 
boundary, a mistaken assumption on that point could not effect the latter Donndary. 
Nor if the true position of tne north-west angle, as capable of being ascertiuned, 
should prove inconsistent with the indicia^ of the highlands between Great Britain 
and the United States as described in the treaty, could it be proper for the mere 
purpose of removing a discrepancy arising from the introduction (very needless it 
would seem to have been) of the north-west angle into the treaty, either on the one 
part to change the true position of that angle, or on the other to substitute other 
nighlands for those marked out by the treaty. 

Lastly. The institution of the present Commission, and the instructions to ex- 
plore the territory in dispute, and to consider whether any line could be drawn for 
the demarcation of the two Provinces which would satisfy the strict legal claims of 
each, is decisive that Her Majesty's Government does not consider those claims to 
be concluded by the treaty of 1783, or by anything that has taken place under it. 

The Commissioners are therefore unaUe to percdve that they should ftilfil their 
duty by surrendering to this objectiiHi the convictions they derive firom the topo- 

SEiphical evidence l^fore them as applicable to the documents by which the boun- 
ry was originally established. 
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They consider their duty to be to diecorer, if it can be discovered, the line be- 
tween the two Provinces according to the terms of tlie Proclamation, the Qnebec 
Act, and the Governors' Commissions ; and by adopting the distinguishing charac- 
teristic of the highlands mentioned in the Proclamation and Act, as a controlling 
feet in the description, they best show their deference to the example of the Impe- 
rial Government, as they thereby conform to the same principle that the British 
Government maintained in its controversy with the United States, and which as ap- 
plicable to the line then in question, ^nd the language of the treaty, well-justified 
the claim of Great Britain, when disembarrassed from connexion with the north- 
west angle of Nova Scotia. 

Much on both sides has been written of the possession taken, and the jurisdiction 
exercised by the two Provinces. 

These can have little effect on the question of title, for the same differences of 
opinion that now agitate the two Provinces on this subject existed as early as 
1785, and it is clear they have not been adjusted or waived from that time to the 
present 

The following extract of a letter from the Surveyor General of New Brunswick 
to the Surveyor General of Quebec, dated at St John, New Brunswick, 2l8t 
June, 1785, given in the Appendix to one of the Canadian Commissioners^ Reports, 
explains the controversy as it then stood : — *' By your letter you seem to thiuK that 
the Tamasouata Lake, and the discharge therefrom (on the Madawaska River) fidl 
into your Province, surelv some great mistake or misinformation must occasion 
this idea. New Brunswick is bounded on the northward bv the bounds or line 
settled by Act of Parliament between Nova Scotia and Cfanada, which Act ex- 
pressly mentions the line between those Provinces is to run on the height of land 
separating those rivers that fall into the St. Lawrence from those that fall into the 
sea: therefore the Tamasquata waters discharging themselves by the Madawaska 
into the St John, and by that river into the sea, renders the business so clear that 
your error can only originate from a want of knowledge of our limits, or not having 
uttdy perused the Acts describing the bounds of your Province.'* 

Two years afterwards ineffectual efforts appear to have been made by the Pro- 
vincial Governments to adjust the boundary. At that time the Canadian Surveyor 
General endeavoured to establish a line from the Bay Chaleurs to the Great Falls 
of the River St John, and thence westward ; while the Surveyor General of New 
Brunswick insisted on commencing at the Portage between the River St Lawrence 
and the Lake Temiscouta for the purpose of examining which way the waters in- 
clined on the heights there, that their course might determine the boundary. 

Thus New Brunswick contended for the same principle, and claimed from it the 
same result in 1 785 as she does now, and as it has been deem imperative to adopt 
in this Report ; and the Government of Quebec souffht a boundary much ftirther 
south than the sister Province would admit, although considerably to the north of 
that subsequently, and now claimed by Canada. 

Concessions of land and jurisdiction exercised by Canada under the French, and 
since 1763 under the Colonial Government, have been urged in opposition to the 
north line of highlands. 

Any argument drawn from the Acts of the French Government has been antici- 
pated in a preliminary observation. 

The exercises of authority since the Proclamation are met by corresponding^ acts 
on the part of New Brunswick. Her measures of appropriation and of jurisdic- 
tion between the Restigouche and the south highlands, and to the west of the due 
north line have been, especially of latter years, as extensive, continued, and deci- 
sive as those midntidned by Canada south of the north highlands. 
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These Acts on either side, therefore, prove nothing on this branch of the subject 
bejond ignorance of the true boundary or a mutual spirit of appropriation under 
conflicting titles. 

But it might be urged that although concessions of land and the exercise of ju- 
risdiction by the French Government were admitted to confer no title, they yet 
furnished a motive calculated to influence the British Government which should be 
considered as interpreting its Acts. ^ 

This may be admitted to be true under some circimistances and to -a certain ex- 
tent, and if, in fact, it w^re shown that in 1763 there were many Canadian settlers 
who would have been separated from the Quebec Government by the north high- 
lands, and if any other line of highlands could be found which would in any ade- 
quate degree satisfy the terms of the Proclamation and Act, the suggestion would 
be entitled to serious consideration. 

Neither of these fact, however, appear. 

The Proclamation placed under the jurisdiction of Quebec, the fishermen of 
Gasp^ and the settlers on the southern bank of the St. Lawrence and its tributa- 
ries; but if there were inhabitants on the south coast of the Bay of Chaleurs, they 
were as distinctly retained under Nova Scotia. 

A letter of the Surveyor General of Quebec in 1787, shows that the country 
about the Tamascouta Lake and Madawaska Kiver was then unsettled. 

The inhabitants located near the G^eat Falls of the Eiver St. John are men- 
tioned as Acadians ; they therefore originally may have been Nova Scotian rather 
than Canadian subjects, and nothing in the communication creates the impression 
that they were settled there before 1763. 

It is more than probable that the Government believed the means they adopted 
to be the best for the purpose of placing under Canadian jurisdiction, as fiir as was 
practicable, all the inhabitants and concessions of lands known to belong to Canada. 
Nor is there any reason to believe that the extent to which they may have failed in 
this result was sufficient to have justified or would have occasioned the abandon- 
ment of a line recommended by its general adaptation to the policy of the Govern- 
ment in this respect and in other particulars. 

Objections, however, which like this, are founded on the supposed intentions of 
Government, are obviously of little weight, if their only effect shall be to set aside 
a boundary that satisfies the Proclamation and Act in their more important require- 
ments unless there be another line more perfect to substitute. 

A slight comparison is sufficient to show that the line claimed by Canada cannot 
support this character. 

Indeed, although there have not been wanting advocates of the Canadian claims 
who go the length of asserting the coincidence of their line with the requirements 
of the Proclamation and Act, yet it appears from the able Report before referred 
to (Messrs. Draper and Papineau) that there are others who stop short of this point, 
and admitting that the line along the southern highlands does not satisfy the terms 
of the Proclamation and Act, endeavor to bring the northern line into the same 
predicament. 

The line claimed by Canada at its commencement is required to cross from the 
north coast .of the Bay of Chaleurs at its head to the opposite shore. The fact is 
admitted by the same gentlemen whose Beport has just been noticed to be at va- 
riance with the apparent meaning of the Proclamation and Act. Soon after, as is 
seen on the maps prepared by another of the Canadian Commissioners, it diverges 
abruptly to the south for a long distance, giving occasion to an objection similar to 
that urged against the north line, of making an east instead of a south boundary for 
Canada, if such an objection were available ; and it passes to the due north line 
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near Mars Hill on a general south-west course, in which respect, as also in occa- 
sional interruptions oT continuity, it is as liable to criticism as the north line. 

It IS, however, in the essential part of the description that the objection to the 
highlands claimed by Canada becomes, as it is conceived, fatally irreconcilable with 
the Proclamation and Act, inasmuch as these highlands do not divide the rivers that 
empty themselves into the St. Lawrence from the rivers that fall in the opposite 
direction, being in fact themselves separated from the heads of the rivers falling 
into the St. Lawrence by the large river, the Eestigouche, and the valley it passes 
through* 

This boundary, too, divides the St. John River 220 miles below its source, and 
'instead of confining Canada to the St. Lawrence and her tributaries, it would give 
her a large portion of the St John, with the Tobique, the Madawaska, and St. 
Francis, important rivers falling into the St. John, and the Eestigouche from its 
source, with all its numerous and not insignificant tributaries. 

On the other hand the north line, after running among highlands from the north 
coast of the Bay of Chaleurs at its head without crossing its waters, pursues its 
courjse along highlands that divide the rivers that empty themselves into the St. 
Lawrence from those that fall into the sea to the Metiarmette, where the two lines 
meet and unitedly run to the Connecticut River at the 45 ® north latitude along 
highlands that continue to fulfil that essential requisite. 

Comparing, then, the two boundaries, and in the interpretation of the documents 
and the application of the facts, avoiding the extremes of verbal severity and unli- 
censed freedom, the conclusion on the minds of the Commissioners is irresistible, 
that unless the language of the Proclamation and Act shall be deprived of all dis- 
tinctive meaning and a plainly expressed intention in harmony with the nature of 
the subject, and consistent with a rational and probable policy shall be disregarded, 
the north range of highlands is the south boundary of the ancient Province of 
Quebec demanded by the Proclamation of 1763 and the Act of 1774. 

If this conclusion be not correct, the Proclamation and Act must be considered 
as having failed of any operation as far as-relates to this important boundaty, for 
unquestionably the south highlands cannot satisfy the descriptions either in their 
letter or spirit. 

The observations hitherto have been confined to the south line of Canada ; but it 
is also necessary to inquire into the west boundary of New Brunswick because its 
settlement affects the question between that Province and Canada if the north high- 
lands shall be adopted. 

After the due north line from the source of the St. Croix, as it has been adjusted 
between Great Britain and the United States, has fulfilled its distance. New 
Brunswick claims to be entitled to remove it further west to the position it would 
have occupied had it been struck from the western source of the River St. Croix 
instead of the northern, and where it is contended it ought to have been placed 
agreeable to the Treaty of 1783. 

To sustain this claim, it is asserted that the line with the United States was 
settled conventionally for quieting controversy, and not according to strict right. 

In this view on the part of New Brunswick the Commissioners cannot concur. 

The adjustment of the due north line between the United States and Great 
Britain was the judicial and not conventional act of the Commissioners appointed 
under the Treaty of Ghent, and it was subsequently acted upon, and has been final- 
ly ratified, by both Governments. 

Whatever, then, may be individually thought of the correctness of the decision, 
it cannot practically be questioned by the Provinces ; but it is conceived that the 
line must be treated as occupying the true position designed by the Treaty, and 
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concluding the claims of New Brunswick to extend westwardly. Therefore, in 
answer to the question on which the Commissioners were required by the Bight 
Honorable the Secretary of State first to give their opinion, they have the honor 
to report that, in their opinion, a line can be drawn for the demarcation of the 
Provinces of Canada and- New Brunswick which would satisfy the strict legal claims 
of each : That is — 

Commencing at the point at which the extension of the due north line strikes the 
north highlands before-mentioned, and running along those highlands and reaching 
the north coast of the Bay des Chaleurs at the highlands of Tracadiegash, agreea- 
bly to the accompanying map, being that part of me line coloured green which lies 
between tiie letters A and B. 

They further report that a tract of country lies between the north highlands 
westward of the due north line, and the line of the United States, which, according 
to the strict legal rights of the two Provinces, belongs to neither, being included 
within the lines m&rked B C D on the map, and which, in 1763, formed part of the 
ancient territory of Sagadahock. 

The Commissioners deem it their duty further to report, that the line of division 
which the strict legal rights of the Provinces, agreeably to the Proclamation and 
Act of Parliament and Commissions thus demand, is at variance with the actual 
possessions of both Provinces, and is incompatible with their mutual advantage and 
convenience. 

The inquiry, therefore, which was directed by the Honorable the Secretary of 
State to be made by the Commissioners if they should find it impossible to discover 
a line satisfying the legal claims of the Provinces, is practically as needful as if that 
result had followed the investigations under the first branch of the subject 

Mr. Gladstone's directions are, *^ To consider how a line could be drawn which 
would combine the greatest amount of practical convenience to both Provinces with 
the least amount of practical inconvenience to either." 

Each Province has exercised jurisdiction and extended its settlements as far as 
and along the Eestigouche River for a considerable distance from its mouth, which 
thus has practically become to that extent their boundary, although each has claim- 
ed a right to extend its line far beyond. 

Any attempt to alter this practical and subsisting division could not fail to be very 
injurious, without offering the prospect of any adequate benefit, and therefore, in 
this particular, the legal line of division calls for modification ; and it would be 
proper that a large portion of this territory north of the Eestigouche should be con- 
firmed to Canada, although lying to the south of her anciently-defined boundary, and 
according to that boundary being strictly a portion of New Brunswick. 

A considerable portion of the country that lies to the west of the due north line, - 
between the north highlands and the newly-settled United States line, the Commis- 
sioners believe w6uld be beneficially and properly assigned to New Brunswick, 
whether as regards the comparative benefit to the two Provinces, or their meritori- 
ous claims, or the interest and convenience of the inhabitants. 

The inhabitants of this portion of the country have chiefly settled under the 
authority of New Brunswick, and are familiar with the administration of its laws 
and usages ; and the St. John and its tributaries, the Madawaska, and the St. 
Francis, offer to them, through New Brunswick, the most eligible mode of tranaport 
to market for their timber and other products of the country. 

Over this territory New Brunswick for many years past has dwmed and exer- 
cised ownership and jurisdiction ; has assisted its inhabitants in distress ; and during 
the struggle vrith the neighboring State of Maine on the Boundary question, 
actively and at much inconvenience and expense maintained her jurisdiction and 
possession, and, by her energy^ for many years assisted in frustrating the attempts 
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at actual occupation made by parties fix>m the State of Midne; while Canada^ 
removed from the scene of disquietude, remained passive. 

Under these various connderations the Commissioners have mutaUy agreed to re- 
commend a conventional boundary between the Provinces of Canada and New 
Brunswick, which they believe will, agreeably to the desire of the Secretary of State, 
combine the greatest amount of practical convenience to both with the least prac-* 
tical inconvenience to either. 

The conventional boundary they propose is defined by the following lines : that 
is to say — 

That New Brunswick should be bounded on the west by the boundary of the 
United States, as traced by the Commissioners of Boundary under the Treaty of 
Washington, dated' August, 1842, from the source of the St. Croix to the outlet of 
the Pohenagamook, thence north-easterly, by prolonging the straight line which has 
been laid down on the ground as the boundary of the United States, between the 
Iron Monument at the north-west branch of the Biver St. John, and the Iron 
Monument at the said outlet of Lake Pohenagamook, until the line so prolonged 
shall reach the parallel of 47 ® 60' of north latitude, thence by a line due east to that 
branch of the Bestigouche Biver called the Kedgewick or Grande Fourche, then 
along the centre of the stream to the Bestigouche Biver, then down the centre of 
the stream of the Bestigouche Biver to its mouth in the Bay of Chaleurs, and then 
through the middle of that Bay to the Gulf of St. Lawrence, giving to New 
Brunswick the islands in the said Bivers Kedgewick and Bestigouche to its mouth 
at Dalhousie. 

This is a line which may be easily ascertained, defined, and marked with com- 
paratively little expense, and with ease and certainty. It eives to the Provinces a 
convenient form, and confirms to each its possessions and inhabitants; or if there is 
any exception, it is too inconsiderable for notice in determining a question of this 
nature : and in every particular, as far as the knowledge and belief of the Commis- 
sioners extend, it divides the territory in dispute in the manner likely to be most 
beneficial as regards the Provinces comparatively, and as respects the interest and 
convenience of the inhabitants. 

The territory lying west of the due north line, which the ancient boundary leaves 
without the strict limits of either Province, comprises 4,400 square miles. Of these 
the proposed conventional line will give 2,300 square miles to New Brunswick, and 
2,100 square miles to Canada ; and of the tract of country lying to the north of the 
Bestigouche, which lies strictly within the boundaries of Kew Brunswick, 2,660 
square miles are assigned to Canada. 

The seigniories of Temiscouata and Madawaska fall within the limits of New 
Brunswick altogether, or very principally. 

The Commissioners would have assigned them to Canada, had it been possible to 
do so without much injury to the general arrangement 

They believe, however, that the inconvenience of separating them from Canada 
is more nominal than reaL The inhabitants are few, not exceeding twenty families 
of poor, humble settlers. 

The tenure of a large portion of these seigniories has been changed to common 
docoage by legislative enactments at the instance of the OYfners, and it is believed 
the proprietors of the remainder will be contented with a similar change. 

There do not appear to the Commissioners to be any interests which the empire at 
large has in the settlement of this questi(m. 
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All which is respectfully submitted by Your Lordship's 
Most obedient, humble Servants, 

WILLIAM KOBINSON, Captain Royal Engineers, 
Brevet-Major. 

G. W. M. HENDERSON, Captain Royal Engineers. 
J. W. JOHNSTONE. 



APPENDIX. 

Topographical Report, and Description of the Plans and Sketches, accompany- 
ing the Report of the Commissioners on the Disputed Boundary, dated 
20th July, 1848. 

No, 1. General Map of the Provinces of Nova ScoHa, Neio Brunswick^ and part oj 
Canada Easty shotmng the Disputed Territory. 

The Commissioners in the course of their duties upon the railway exploration 
survey, and upon a former service, that of tracing and surveying the boundary 
between the British Provinces of North America and the United States under the 
Treaty of Washington, dated August, 1842, have either jointly or separately 
traversed and seen, with but trifling exception, the W'hole of the territory now in 
dispute. 

They have crossed and re-crossed it from the St. John and Restigouche Rivers to 
the banks of the St. Lawrence, in four separate lines, at wide intervals apart. 

They have been up the whole course of the St John River to within a few miles 
of its source in the highlands ; and in New Brunswick they have traversed, with 
their lines and their explorations, the mountain range lying between Mars Hill and 
the Bay Chaleurs. 

They have compiled the general map from the best authorities open to them, viz., 
the Admiralty charts, the surveys of the Commissioners of Boundary under the 
Treaty of Washington, Arrowsmith's map of New Brunswick, and Bouchette's 
Canada, &c. 

The want of good maps, and correct information as to the topographical and 
physical character of the interior of the country, have been the principal cause of 
the constantlv-recurring disputes which have now for more than half a century oc- 
curred in this part of North America, and rendered necessary Commission after 
Commission for inquiry and research. 

Much valuable information^of the country has from time to time been obtained by 
the various Commissioners ; but even yet the still wilderness state of the interior has 
prevented any very accurate survey of it from being made. 

The main rivers and relative situations of the great lakes, and the outlets of the 
principal streams are known ; but the sources of the rivers and their courses, save of 
those portions upon which settlements have been made, are not yet sufficiently well 
determined to be laid down upon a map, more than in a very general way.- 

But extreme accuracy is fortunately not indispensable in this general map: it ia 
deemed sufficiently correct for the object of the present Report 

The topographical features of the country are remarkable, and sufficiently well- 
defined to comment upon ; and they have a strong bearing upon the subject under 
consideration. 
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The whole surface of the territory in dispute is of the most varied character; 
undulating and broken into hill and dale> mountain and valley ; one large and ever- 
recurring wilderness of forest. Only a few of the highest mountains are bare of 
trees: the country is everywhere intersected by innumerable streams^ rivers, and lakes. 

But amidst the appaetnt confusion there may be traced two decided ranges of 
highlands more or less continuous, extending through the whole country. 

The great valleys of drainage are even more strikingly marked than the highlands. 

The first of these is the St. Lawrence River. 

In looking at the map it will be seen that this river from Quebec to its mouthy 
that is, to the line crossmg over from Cape Hosier to the opposite bank, passing to 
the west of the Island of Anticosti, runs nearly in a 8traio:ht course (north-easterlv) 
for a distance of about 400 miles^ and is constantly receivmg along this entire length, 
numerous streams which have their sources in the highlands to the southward. 

The second great line of drainage runs in the same general direction^ at an ave- 
rage distance from it of about eighty miles. It is formed by the valley of the upper 
St. John, the valley of the Restigouche, and the Bay of Chaleurs, which together, 
for an equal distance to the first line, are constantly receiving along their whole 
course, and carry to the sea, the numerous streams which take their rise in the same 
highlands with the tributaries of the St Lawrence. 

The commencement of this second line of drainage is near the source of the St 
John River, at a point marked C. on the plAn, which is about sixty to seventy 
miles south-east of Quebec ; it is adjacent to, at the same time, the sources of the 
Mctjaunette and Penobscot Rivers. 

Near tliis point, the great chain of highlands coming from the heads of the Con- 
necticut River, and of whose existence and character as a true dividing ridge pro- 
ceeding from the westward there has never been any dispute, begin to fall off greatly 
in altitude, and fork as it were into two ranges of subordinate character. 

The most northerly of the two ranges runs along the St. Lawrence, and conti- 
nues on into the district of Gasp6 and connects by the Tracadigash range with the 
western extremity of the Bay of Clu^leurs. 

Its course is very irregular, but on an average it is at about twenty miles distance 
from the St. Lawrence on the north, and at about sixty miles from the great pa- 
rallel line of drainage on the south. 

This range of highlands throws down numerous streams north and south, one 
portion of which flow into the St Lawrence, whilst the remainder find their way 
to the sea by the valleys of the St John and the Restigouche. 

The opposite courses of these streams, their rapid currents, with the altitudes as 
marked on the plans, demonstrate physically, that there is a very decided dividing 
ridge and watershed line along all this region, separating waters flowing northward 
into the St. Lawrence from waters flowing in an opposite direction into the sea. 

And we are of opinion that, if deemed necessary and essential, a line could, fol- 
lowing this range, be traced and cut out on the ground, which should be in literal 
agreement with the wording of the Proclamation of 1763, the Quebec Act of 1774, 
and the Governor's Commissions, and would form, in strict accordance with the 
terms used in them, the southern boundary of the Province of Quebec On the 
plan, this line has been drawn and colored green. 

Passing ftt)m the termination of the forty-fifth parallel of latitude, it runs along 
the dividing ridge of the great chain of highlands from the sources of the Connec- 
ticut River to the point C, then along the northern range of highlands, dividing 
everywhere along its course waters flowing into the St. Lawrence, from waters 
flowing into the sea, as far as and round the sources of the Metapedia River, and 
from thence, by the nearest course, along the highlands connecting with the west- 
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era extremity of the Bay of Chaleurs, intersecting no streams^ and thereby infringing 
no terms of the Proclamation and Act. 

Setorning to the point C. The soothera range of highlands bein^ a direct con- 
tinuation of the greater chsdn, but of diminished altitude, runs easterly towards the 
Lake Keeagwagwam, and from thence continues graduallf falling m^ and much 
broken in continuity to the St John, 

The range appears again on the other side of this river, and attains altitude and 
mountwi character at the sources of the Tobique, Upsalquitch, and Nepisiquit 
Bivers. It then falls off again, and diminishes as it approaches the Bay Cludeurs. 

This ran^ also throws down innumerable streams in every direction, but the 
waters all £>w to the sea. 

During the whole of its course, for 250 miles, not one portion of its waters flows 
into the Kiver St. Lawrence. 

A line along the dividing rid^ could not be carried to the north coast of the 
Bay Chaleurs, without intersecting the main Biver St. John at a point 220 miles^ 
nearly, from its source, and also crossing the Biver Bestigouche, near its month. 

The mountains in the district of Gasp6 to which the northern range along the St. 
Lawrence is joined, obtain as great an elevation and mountain charac^r as the 
great chaiii between the Connecticut Biver and the point of branching off near C. 

This modification of the great chain into two branches of subordinate character 
:and more doubtful continuity, has been the one great cause of all the disputes and 
•controversies which have occurred. 

Flan No. 2. 

This shows the country at the point where the disputed boundary commences. 
It was compiled to accompany and iUustrate the report of Captain Broughton and 
James Featherstonhaugh, Esquire, who were appointed by Lord Palmerston in 
1840, to visit and report upon that part of the country, and the nature and extent 
of the northern range of highlands. 

This map shows plainly, that following up the dividing ridge from the sources of 
the Connecticut Biver as far as the point K, the boundary Hne may be continued 
on as a line dividing waters following in different directions, without any break or 
interruption over to the northern range, and then along it eastwardly. 

It has been contended that between the points K and L on this plan, the country 
is a flat and extensive morass, unbroken by prominent ridges and projecting peaks, 
and that, therefore, there is no connection between the ranges. 

The distance may be about thirty miles. 

The altitudes on the plan which are taken and inserted from the report of those 
Commissioners, show that though flat and a morass, it is still very. elevated land, 
and equally, or even more so than many other portions of the two ranges running 
eastwardly. 

In it are shown some of the sources of the principal streams of the coimtry, viz. : 
— ^the Chaudiire, the St John, and Penobscot Bivers. 

It is to all intents and purposes, therefore, *^ highland,'' and a dividing ridge for 
waters flowing in contrary directions. 

Plan No. 3. 

A map drawn up and comipiled under the direction of a distinguished sdentifio 
officer of the United States Topographical Engmeers. 

This plan shows in the most elaborate detail of figures, the heights of the various 
pomts along both ranges of highlands. 
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Sketch No. 4. 

A bird's-eye view of the country at tbe Bay Cbaleure. 

Tbis sbows tbe mountainous nature of the country on tbe nortbera side, where 
there b a most unmistakable range of highlands, whilst on the southern side the 
features of tbe ground are of a much more modified and bumble character. 

The mountains on the northern side, rise at once as it were from the sea, whilst 
on the south side, to attain similar elevations, they must be sought far back in the 
iaterior of the country. 

By following tbe northern range of highlands, the first point actually dividing 
waters following into the St. Lawrence, from waters flowing into tbe sea, is ob- 
tained at about forty-five miles. 

Following any other line to the southward, is to avoid and not to seek a dividing 
point, and it cannot be found at any single place between the Bay Chaleurs and the 
due north lines, or indeed at any nearer point than that marked C on the general 
plan, that is, for a distance of 250 miles, and not then until after having crossed the 
Kestigouche and St John Eivers, which together carry off all the waters of tbe 
disputed territory to the sea. 

Flan No. 5. 

A copy of Mitchell's map, published in 1775« 

Thb was considered tbe best map, at the time, when the Proclamation of 1763 
and the Quebec Act of 1774 were framed. It is on record that this was much con-* 
suited and used by official persons up to, and after 17^3. On tbis map, highlands 
are shown running along the St Lawrence, and continued on to the district of 
Gasp^ and on the north of the Eestigouche Kiver, to tbe western extremity of the 
Bay Chaleurs. But none are delineated to the south of the Resti^ouche Eiver, or 
in that part of New Brunswick, lybg anywhere between Mars HiUon tbe St John 
and the Bay Chaleurs. 

The highlands claimed by tbe Commissioner for Canada (Mr. Wells) are not 
marked, and may therefore be reasonably supposed could never have been contem- 
plated as the boundary for the Provinces. 

Plan i\&. 6. 

This map appears to have been prepared by Mr. Arrowsmith, by directions from 
the Colonial Office, for the purpose of showing tbe various proposals which have 
been made for the adjustment of the territory in dispute. 

Upon these propositions we beg leave to offer the following observations . — 

Isi Proposal. — Sir William Colebrooke and bis Council, 15th January, 1845, 
proposed a direct line from the junction of the American line on the River St Francis 
to the angle above the highest Canadian settlements on the Restigouche, where it 
changes its direction. At the outlet of the Lake Pohenagamook, a large iron mo- 
nument has been fixed by the Commissioners under the Treaty of Washington. 
This point, therefore, is well known, and can readily be found, but the point at the 
angle of the River Restigouche is very apocryphal, and there might be found great 
difficulty, in fixing it to agree with the views of the two Provinces. 

Already settlers, though few in number, have established themselves here and 
there, — one as far up as the outlet of the Kedgewick River. 

Tbere would be very great difficulty in practically marking out such a boundary. 

To join by ^ straight line any two points at a great distance apart, whose relative 
bearings with each other are quite unknown, requires jeither a very accurate survey 
by triangulation to be previously made between them, or else to be done by astro* 
nomical observations. 
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In the present state of the country, the former method is scarcely possible. 

By the latter method, it would require the latitudes of the two extreme pointa, 
and the difference of longitude between them to be very accurately determined. 
From these data their bearings with the meridian could be calculated, and the line 
run. It would) however, be an operation requiring time, careful observations, and 
the use of good astronomical instruments, chronometers, &c. 

The sixty-four mile line between the two Iron Monuments at the north-west 
branch of the St. John and the outlet of the Lake Pohenagamook was thus d(me» 
and marked on the ground. 

2nd Proposition. — Lord Metcalfe and the Executive Council of Canada, April, 
1845, proposed the Kestigouche Kiver and the due north and south line. 

This boundary would require no further labor. It is already marked out on the 
ground. 

It gives, however, to New Brunswick the least amount of territory of any of the 
proposition, and totally cuts off from it the Madawaska settlement. 

Srd. Proposition. — Mr. Street, July, 1845, proposed the Kestigouche, the Kcdg- 
wick Biver, the southern boundary of the Madawaska Fief, and the junction of the 
American line on the River St. Francis. 

There would be great difficulty in practically marking out this boundary. 

The point on the Kedgwick Biver is very indefinite, and might be difficult to 
agree upon. 

The relative bearings of the two extreme points would have to be determined 
under the same difficulties as remarked for No. 1 proposition. 

The boundaries of the Madawaska and Temiscouta Seigniories have only as yet 
been partially and roughly marked. They are defined to be everywhere two leagues 
from the water^s edge. 

To be accurately done, a detailed survey of the lake and river would be necessary. 

4th Proposition. — ^Messrs. Draper and Papineau proposed the Bestigouche Biver 
to the due north line, — thence to the south-eastern comer of the Madawaska Fief, 
— thence along the south boundary, and down the Madawaska Biver, &c. 

The only difficulty in practically marking out this boundary would be running the 
straight line through the wilderness to join the two points given. 

The distance between them being comparatively small, in this case it might pro- 
bably be done without astronomical observations, by making a rough survey, and 
running some trial straight lines, and correcting proportionately the errors where 
found, until a true straight line was obtained. 

5th Proposition. — Lieutenant Simmons, of the Eoyal Engineers, proposed a due 
east line from the outlet of the Lake Pohenagamook to the Biver Bestigouche. 

This line would be easy of execution. 

6th Proposition. — The proposition of Her Majesty's Commissioners in the accom- 
panying Report, — viz., to prolong the sixty-four mile line between the Iron Monu- 
ment of the north-west branch of the St. John Biver, and the Iron Monument at 
the outlet of Lake Pohena^mook, until it reaches the paraliel of 47 ^ 50' of north 
latitude, and thence by a due east line to the Kedgwick Biver. 

This boundary line is easy of execution, and will form, if carried out and marked 
on the ground, a well-defined, convenient, and practical boundary between the two 
Provinces. 

The determination of the point in latitude, 47 ^ 50' is the only thing requiring 
particular attention. 

To be done accurately, so as to prevent any controversy afterwards^ it would 
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require the services of a person competent to use an altitude and azimuth instrument 
in conjunction with a portable transit. 

The boundary line between the two Provinces, as thus suggested, cuts off, and 

S*ve8 to New Brunswick, the largest portion of the ancient fiefs of Temiscouta and 
[adawaska, so long considered and held to be entirely Canadian. 

But these seigniors are no longer held under their ancient tenures. 

There is, in fact, but one seigniorial grant, dated 25th November, 1683, which 
describes the territory as extending three leagues in length along each of the two 
banks of the river named Madawas£[i, near the St. John^ and two leagues in depth 
back from the water's edge. 

Their superficial extent has been estimated at 279,400 acres, equivalent to 436 
square miles. 

The whole of this seigniory was purchased some years back from the heirs of the 
Sieur de la Chenaye, and became the property of Sir John Caldwell. 

Beserving a portion of it of about 20,000 acres, this gentlemen sold the residue 
to a Doctor Cummings, of Portland, in the State of Maine, to whose son, Mr. 
Nathan Cummings, the property now belongs. 

The portion reserved by Sir John Caldwell is now owned by his son, Sir Henry 
John Caldwell, of Quebec. 

The tenure of that part purchased by Doctor Cummings was changed under the 
provisions of the Canada Tenures Act, on surrender ol* the Crown, when Doctor 
Cummings received a grant in fee simple to himself and heirs. 

With respect to the portion reserved by Sir John Caldwell, it is supposed also to 
have had its tenure changed imder the same Act. 

Thb tract of country is still in a wilderness state. Its boundaries have never been 
completely laid out ; and there may be probably about twenty small families settled 
vrithin its limits. 

To these two individuals, therefore, and the twenty families, can it matter in the 
least to which Province the territory falls. 

Its value consists at present chiefly from the lumber which is cuts in the woods. 
The natural channel for this to the market is through New Brunswick, by way of 
the Rivers Madawaska and St. John. 

To this greater portion of them, if not to all, it will be more convenient to them 
to be under the jurisdiction of New Brunswick than under that of Canada. 

Sketch No, 7. — Taken from the top of a mountain on the south side of the Tobique 
River, New Brunswick. It shows the character of the country at the head-waters 
of the Tobique, Miramichi, and Nepisiquit Rivers. 

Sketch No. 8. — Taken from a mountain near the Lake Metapedia, in Canada, 
from the top of which the trees had been burnt. It shows the character of the 
mountains lying at the head waters of the rivers flowing into the St. Lawrence, and 
those flowing into the Restigouche. 

General Plan No. 1. — The total superficial contents of the territory in dispute 
between the two Provinces is about 10,900 square miles. Of this, the portion lying 
west of the due north line (colored red on the plan), and without the strict legal 
limits of both Provinces, contains 4,400 square miles. 

The portion east of the due north line, and lying north of the River Restigouche, 
between it and the dividing ridge of the northern range of highlands, contains 
2,820 square miles. This territory is, de facto, held by Canada. 

The angular portion at the Forks, contained between the Restigouche River, 
Kedgwick River, and due north line, contains 160 square miles. Substmcted from 
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2>8!209 H gives the 2,660 square miles recommeDded in the Commissioners* Beport 
to be confirmed to Canada. 

The portion lying south of the Bestigouche Biver^ and between it and the 
foutfaem highlanus^ contains about 3,700 square miles. 

*The territory included within the boundary formed by the prolongation of the 
sixty-four-mile straight line until it reaches the parallel of 47 ® 50*, thence by aline 
due east to the Kedgwick Biver, and the due north line from the St. John Biver, 
amounts to 2^300 square miles. 

WILLIAM BOBINSON, Captain Boyal Engineers, 
Brevet-Major. 

G. W. M. HENDEBSON, Captain Boyal Engineers, 



No. a 

(No. IS.) 

Copy of a Despatch from Lieutenant Governor Sir W. M. G. Colebrooke 

to Earl Greyr 

(ReceiT«d Febmary 28» 1848.— Answered Mareh 6tby.No. 1720 

FREDEBicroN, New Brunswick, February 8, 1846. 
My Tiardf — ^I haye the honor to enclose the copy of a communication which I 
baye receiyed from Lord Elgin on the subject of the jurisdiction of the diluted 
territory, pending the decision of Her Majesty's Groyemmenton the question of the 
V>undary oetweeu the two Provinces ; also copy of my answer to His Lordshipr 
with a Minute which haa been recorded by the Executive CouncH on the subject.^ 

I haye, &e.y 

(Signed,) W. M, O. COLEBBOOKE. 
The BigU Honorable Earl Gbst, 

&c^ &Q. &e; 



Endosure 1 in No. 9r 

GoyEBNMENT Ho^SE^ 

Montreal^ January 29^ 1848<r 
Sir,— I haye l^e honor to transmit, for Your Excellency's information, a copy of 
a letter from Mr. Pouliot, a magistrate of this Province, respecting the maintenance 
et criminal jurisdiction in the disputed territory pending the settlement of the 
question of boundary between Canada and New Brunswick by the Imperial Goyem->^ 
ment^ and of the reply which, after consultation with the Att<Kney General of 
Canada East, I have directed to be addressed to him. 

You wiU perceiye that this reply i& founded on the instructions contained in the 
Despatch from the Secretary of State, of the dth April, 1830, which defines the 
fimits witiiia which the jurisdiction of the two Provinces respectively diould be 
exercised. 

I have, &C., 

(Signed,) ELGIN and KINCABDINE. 
Hit EzceUeney Sir W. U. G. Colebbooks^ 

Ac. &Q. &0. 
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[Translation.] 

Sub-Enclosure to Enclosure 1 in No. 8. 

Montreal, January 18, 1848. 

Sir, — With reference to your letters dated respectively the 22nd November, and 
I8th December last^ requesting information with regard to the exercise of the rights 
of jurisdiction in the Madawaska territory, — I have the honor by command of 
the Governor General, to inform you, that according to the arrangments determin- 
ed upon by the Imperial Gov^nment pending the final decision of the boundary 
question between Canada and New Brunswick, the Canadian Government is to 
maintain and exercise jurisdiction over Lake Temiscouata and the Eiver Madawas- 
ka, as far as the end of the grant of land made to Simon Hebert at the mouth of 
that Kiver, which will include the whole of the fief Madawaska ; and the Govern- 
ment of New Brunswick is to maintain and exercise jurisdiction, as heretofore, over 
the other portions of the disputed territory, including the Madawaska settlement on 
the River St John, but witnout extending it up the Madawaska Kiver. 

You may therefore employ, for the maintenance of order and law in that part of 
the territory first mentioned, all means which you may lawfully employ in any other 
place recognized as belonging to this Province. 

I have, &c.f 

(Signed.) D. DALY, 

Secretary* 
J. B. PouuoT, Emuire, J. P. 

Biviire do Loup. 



[Tfanslation.3 

BrviEBE Du Loup* 

Sir, — ^Will yoB have the goodness to tdl tne in what state the question of ther 
final settlement of the bonnSury between this Province and New Brunswick nowis^ 
and to request His Exoellency the Grovemor General to inform us, whether during 
the pendency of this question the Justices of the Peace for this Provmce oi^ht ta 
consider the Madawaska territory, as laid down upon Mr, Bouchette's map, a^ 
making part of the County of Bimouski and as being within this Province, and ta 
take cognizance of offences committed there^ and to cause the persoi» aocused of 
them to be apprehended. 

You will be pleased to inform His Estcellency that the said locality is now in a 
i^te of anarchy very distressing to persons who have business there ; no judgaienttf 
whether of this Province or of New Brunswick can be executed there ; there were 
lately very serious disturbances when certain public officers wished to execute judg- 
ments rendered by the Courts of the said Provinces respectiveljr } one of them was 
killed in the performance of his duty, and the guilty parties remam beyond the reach 
of justice and of the law, while it is undecided to what authorities of the one or the 
other Province it belong to take cognizance ci felonies and offences committed on 
the s^d territory. 

I have, Ac, 

(Signed,) J. B. POULIOT, J.P, 
E. Parent, Enquire, 

Assistant Provincial Secretary, 
Montreal 



Digitized by 



Google 



16 Victorije. Appendix (Z.Z.) A. 1852. 



[TransIatioD.] 

EiviERE Du Loup, December 18, 1847. 
Sir, — Have the goodness, if you please, to give rae an immediate answer to the 
letter which I wrote to you on the 22nd of November last, requesting £rom Hb 
Excellency, the Governor, certain information concerning the Madawaska territory, 
in order that we may know what to do with regard to the complaints which are 
made to us concerning felonies committed in that locality. 

I have, &c., 

(Signed,) J. B. POULIOT, J.P. 
E. Pabent, Esquire, 

Assistant Provincial Secretary. 



Enclosure 2 in No. 8. 

FREDERrcTON, Ncw Bruuswick, February 8, 1848. 

My Lord, — I have had the honor to receive Your Lordship's letter of the 29th 

January, enclosing to me the copy of one which you had received from a magistrate 

of the Province of Canada, respecting the maintenance of criminal jurisdiction in 

the disputed territory, pending the settlement by the Imperial Government of the 

Juestion of boundary between Canada and New Brunswick, and also of Your 
iordship's reply to the ma^strate, in which, after consultation with the Attorney 
General of Canada East, Your Lordship has referred to the instructions containecL 
in Sir George Murray's Despatch of the Ist April, 1830. 

The House of Assembly now in Session having addressed me to obhdn copies 
of any recent correspondence which I may have held with Your Lordship relative 
to the extension of die Canada jurisdiction in the Madawaska territory, Ihave felt 
myself called on to bring the subject under consideration of the Executive Counoily 
a copy of whose minute I herewith enclose. Your Lordship is doubtless aware, 
from the tenor of the previous correspondence on this subject, that the lurisdictioii 
in question has been uniformly claimed and exercised by the Provincial Courts of 
New Brunswick, a claim which has been affirmed by them on a recent occarion. 

In regard to the homicide alluded to in Mr. Pouliot's letter, no notice whatever 
had reached me, nor does that magistrate mention the name of the party, or the 
time or circumstances under which such an act was' committed, which wduld haye 
enabled the magistrates of this Province either to take cognizance of it or to report 
their proceedings. 

As the question of boundary vrill, doubtless, in a short time be finally settled, I 
hope that any conflict of jurisdiction may be avoided, and that the authority of die 
laws may in the meantime be {vjlly sustained and vindicated. 

On the advice of the Executive Council, I propose to transmit the correspondence 
by the mail of to-day to the Secretary of State for the Colonies, and while they re- 
mrd the matter wholly as a question of jurisdiction within the competence of the 
Courts to decide, the Council fcre nevertheless to support me in guarding, as far as 
possible, against any conflict of jurisdiction pending the issue of the reference to Her 
Majesty*8 Government. 

I have, &C., 

(Signed,) W. M. G. COLEBROOKE. 

The Bight Honorable Earl of Elgin and Kincabbine, 
&0. &o. &c. 
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Enclosare 3 in No. 8. 
In Council, February 4, 1848. 

Present: — His Excellency the Lieutenant Governor. 
The Honorable George Shore. 
The Honorable Hu(]:h Johnston. 
The Honorable E. B. Chandler. 
The Honorable K. L. Hagen. 
The Honorable Thomas Bail He. ^ 
The Honorable Alexander Rankin. 
The Lieutenant Governor lays before the Council a Despatch which he has this 
day received from the Governor General, containing a copy of the instructions 
given to a magistrate in Canada, regarding the extension of the jurisdiction of that 
Province over a part of the Madawaska settlements, pending the final decision of the 
question of boundary between the Provinces, in reference to which subject he has 
also received an address from the House of Assembly, and he invites the Board to 
advise him as to the course which it will be proper to pursue. 

Whereupon the Council advise that the Despatches of the Governor General 
should be communicated to the House in answer to their Address, and in expressing 
their regret that there should be any interference, at this time, in the jurisdiction 
which 1ms been heretofore exercised by the Courts of this Province over the terri- 
tory in question, they can only recommend that a communication should be made 
on the subject to Her Majesty's Government. 

Extract from the Minutes. 

(Signed,) RT. FULTON. 



No. 9. 

(No. 172.; 

Copy of a Despatch froto Earl Grey to Lieutenant Governor Sir W. M. 

G. Colebrooke. 

Dov^TNiNO Street, March 6, 1848. 
, Sir, — I have received your Despatch, No. 13, of the 8th February, enclosing 
copies Y>f correspondence in which you have been engaged with the Governor 
General of Canada on the subject of the jurisdiction of the disputed territory, pend- 
ing the decision of Her Majesty's Government on the question of the boundary 
between Canada and New Brunswick. 

I shall receive, I hope, very shortly the Report of the Commissioners appointed 
to inquire into the merits of this question, and no time will then be lost in taking 
such measures as may be necessary and proper for closing the discussi9n between 
the two Provinces. In the meanwhile I am of opinion that the instructions which 
were issued by Sir George Murray, in 1830, constitute the best and most convenient 
limits within which the jurisdiction of thes6 Provinces should be respectively 
exercised, and it appears to me that the letter of Mr. Daly of the 18th January 
1848, expresses views which substantially coincide with those of the instructions in 
question. 

I have, &c., 

(Signed,) GREY. 
Lieutenant Governor Sir W. M. G. Colebrooke, 
&c. &c. &c 
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No. 10. 

(No. 32.) 

Copy of a Despatch from Lieutenant Governor Sir W. M. G. Colebrooke 

to Earl Grey. 

(ReceWed AprH 20, 1846 } 

St. Johns^ New Brunswick^ April 5, 1848. 

My Lord, — I have had the honor to receive your Lordship's Despatch, No. 172, 
dated the 6th of March^ on the subject of the jurisdiction of the disputed territory^ 
pending the decision of the question at issue between Canada andNew Brunswick, and 
in reference to the instructions issued by Sir George Murray, in 1830, to which refer* 
ence has frequently been made in the course of these protracted discussions. The 
correspondence will have shown that the decisions of the Courts of this Province, 
where questions of jurisdiction have arisen, have not been governed by the limita- 
tions so prescribed^ and that in a case of appeal to the Supreme Court which I had 
occasion to report,'' a more extended jurisdiction was affirmed to belong to New 
Brunswick, by which decision the interests of the party concerned in the appeal 
were materially affected. 

I shall consider it my duty formally to communicate a copy of this correspond- 
ence to the judges, but under the circumstances it is gratifying to the local Govern- 
ment to learn from your Lordship's Despatches, that measures are likely soon to be 
taken for finally closing the discussion between the two Provinces. 

I have, &c., 
(Signed,) W. M. G. COLEBROOKE. 
The Right Honorable Earl Grey, 
&c &c. &c. 



No. 11 

(No. 97.) 

Copy of a Despatch from Lieutenant Governor Sir Edmund Head to 

Earl Grey. 

(Reoelred Not. 15, 1S4S.)— (Amwered Not. 22, 1848, No. 79.) 

Government House, 

Fredericton, October 26th, 1848. 
My Lord, — The enclosed Memorandum will convey to your Lordship the opinion 
of myself and my Executive Council with reference to the Report of the Commis- 
sioners on the Canada Boundary. 

I earnestly hope, for the sake of this Province, that the question may be speedily 
settled ; and I will only add, that if the matter can be in any manner facilitated by 
my conferring with the Governor General, I shall be ready to undertake the joumeyt 
whatever may be the season at which your Lordship may desire me to do so. 

I have, &C., 

(Signed,) EDMUND HEAD. 
The Right Honorable Earl Grey, 

&C. &C. &C. 
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Enclosure in No. 11. 
In Council^ 26th October, 1848. 

Present: — 
Bia Excellency the Lieutenant Govemor, &c., &c. 
The Lieutenant Governor and Executive Council of New Brunswick^ having con- 
sidered the copy of the Report of the Commissioners on the disputed boundary with 
Canada^ furnished by Her Majesty's Secretary of State, are of opinion — 

1?hat the proposition recommended by the Commissioners should be assented to by 
New BrunswicK, and received as an equitable settlement of the question so long 
pending. 

Li doing this, however, at once and without Jiesitation, it is thought right to ob- 
aerve— 

1. That by this recommendation it is proposed to take from New Brunswiol^ 
2,660 square miles, to which the Commissioners, havine once settled the line of 
highlands, report New Brunswick to have an undoubted legal claim, whilst there 
are given to her in return 2,300 square miles of a territory to which the claim of 
New Brunswick is, to say the least, as good as that of Canada, 

2. The Lieutenant Governor and Council do not admit the soundness of the ar- 
guments by which the Commissioners seek to prove that New Brunswick has no 
bgal claim on any territory west of the due nortn line. 

The Government of New Brunswick have, however, the fullest confidence in the 
justice of Her Majesty's Government, and as they trust Her Majesty may be advis- 
ed to act on the recommendation of the Commissioners, they do not think it expe- 
dient to discuss questions which in that case, would be purely speculative. ' 

The Govenmient of New Brunswick are anxious to express their hope, that what- 
ever the decision of Her Majesty may be, that decision may be emboaied in an Act 
of the Imperial Parliament on the earliest opportunity ; and they would desire that 
such Act should contain a clause declaring the tenure of all lanas transferred by it 
to New Brunswick to be common soccage. They think it expedient, moreover, 
that any such Act should give express powers to the Governor General of Canada 
and the Lieutenant Governor of New Brunswick, acting jointly, to decide all ques- 
tions relating to the disputed timber dues, or concerning real property, and arising 
out of the settlement of the Boundarv question. The Governor General and the 
Lieutenant Governor might, if thought proper, be empowered to appoint some one 
Beferee or Commissioner to whom such questions might be referrea. 

Extract from the Minutes. 

(Signed,) R FULTON. 



No. 12. 

(Na 98.) 

Copy of a Despatch from Lieutenant Governor Sir Edmund Hea^» 

Baronet, to Earl Grey. 

(Receifed November 15, 1848.— ADSwered November 22, 1848, No. 80.) 

GOTEBKUBNT HoUSE, 

Fredericton, October 26, 1848. 
My Lord, — I have to acknowledge Your Lordship's Despatch of the 9th of 
September (No. 57^ instructing me to take the necessary measures for repayingi 
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fix)m Provincial fiincUy the proportion of the som advanced by Her Majesty's Gov- 
ernment on accoant oi New Brunswick, in connection with the Commission for de- 
termining the boundary between that Province and Canada. 

I am desirous of knowing whether I am to understand that one-half of the whole 
sum of £164 17s. 8d. is the proportion considered as falling upon this Province, 
and also whether Your Lordship sees any objection to the sum (whatever it may be) 
being defrayed from the proceeds of the duties on timber cut on the disputed 
territory, which proceeds are now in the hands of the Central Bank of New Bruns- 
wick. This course is recommended by my Executive Council^ and I see no oli^i^e- 
iion to k. 

I have> &c.y 

(Signed,) EDMUND HEAD. 
The Right Honorable Earl Gret, 
&0. &c &c 



No. 13. 

(No. 79.) 

Copy of a Despatch from Earl Grey to Lieutenant Governor Sir Edmund 

Head» Baronet. 

DowNmo Stret, November, 22, 1848. 

Sir, — ^I have to acknowledge the recept of your Despatch, No. 97, of the 26th of 
October^ enclosing a memorandum containing the opmion formed by yourself and 
by your Executive Council upon the Report of the Conmiissioners on the boundary 
in dispute between Canada and New Brunswick. 

I beg to assure you that I shall not fail to bear in mmd the recommendations or 

^our Council whenever the time shall arrive for the final-arbitration of the question, 
ut that I am not prepared to make any further statement on the subject until I 
shall be in possession of the views of the Governor General and Council of Canada^ 
to whom the Commissioners'^ Beport has been referred. 

I have, &C., 

(Signed,) GREY. 
Lieutenant Grovemor Sir Eomund Head, Baronet^ 

&C. &C. &C. 



No.U . 

(No. 80.) • 

Copy of a Despatch from Earl Grey to Lieutenant Governor Sir Edmund^ 

Head, Baronet. 

Downing Street, November 22, 1848. 

Sir, — ^I have the honor to acknowledge the receipt of your Despatch, No. 98, of 
iiie 26th of October, relative to the repayment of the sum advanced by Her 
Majesty's Gbvemment on account of the settlement of the boundary line between 
New Brunswick and Canada. 

I have to acquaint you, in answer, that you appear, according to the accounts 
iwulered by the Commissionersy to have oorrectly assuiaed that the amooat to to 
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paid by the Province under your government is a moiety of the sum of £164 178. 
S(Lj and that X am aware of no objection to its being defrayed^ as proposed, from 
^he proceeds of duties levied on timber cut on the territory in dispute^ provided 
that fund is fre^ from prior chai-ges^ and available for such a purpose. 

I have* &c.f 

(Signed,) GREY. 

Lieutenant Governor Sir Edmund Head^ Baronet^ 
8cCf &C., &0. 



No. 15. 

<No. 40.) 

Copy of a Despatch from Lieutenant Governor Sir Edmund Head to 

Earl Grey. 

(Received May 15, 1849.— Answered May 22, 1849, No. 133.) 

Government House, 

Fredericton, April 13^ 1849. 

My Lord, — I have the honor to enclose a joint Address from the Legblative 
Coancil and House of Assembly to Her most Gracious Majesty, prayine for an 
-early settlement of the boundary line i»etween this Province and Cimada, wnich was 
this day presented to me. 

I have» &C., 

(Signed,) EDMUND HEAD* 

The Eight Honorable Earl Grey, 
&c^ &t., Ac 



Enclosure in No. 15. 

To THE Queen's Most Excellent Majesty. 

The humble Address of the Legislative Council and House of Assembly of the 
Province of New Brunswick, in General Assembly convened. 

May it please Your Majesty : 

We, Your Majesty's devoted subjects, the Legislative Council and Assembly of 
New Brxinswiek, bep leave to approach Your Majesty with assurances of our sin- 
cere attachment to Yoar Majesty's person and government. 

We had hoped that ere this the long-pending dispute respecting the boundary 
between this Province and Canada would have been definitively settled ; and we 
therefore regret that no intelligence has yet been received of the determination 
of Your Majesty^s Government on this important subject. 

Respectfully urging upon Your Majesty's Government the necessity for an early 
settlement of this question; we humbly pray Your Majesty that such steps may be 
taken by Your Majesty's Government as will secure to 1 our Majesty's subjects in 
this Province their just rights to the territory in dispute, and establish the boun- 
dary line between the Provinces. 

WILLIAM BLACK, P.L.C. 

J. W. 'WELDEN, Speaker of the Assembly. 
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No. 16. 

(Na 133.) 

Copy of a Despatch from Earl Grey to Lieutenant Governor Sir Edmund 

Head, Baronet. 

Downing Street, May 22, 1849. 

Sir, — I have to acknowledge the receipt of your Despatch, No. 40, of the 13th 
April last, enclosing an Address to the Queen from the Legidative Council of 
New Brunswick, praying for an early settlement of the question respecting the 
boundary line in dispute between Canada and New Brunswick. 

I have to request that you will inform the Council that I have laid theirAddress 
before the Queen, but that it will not be in my power to tender any advice to Her 
Majesty until I shall be in possession of the views of the Canadian Government on 
the subject, to which I have again directed the attention of the Earl of Elgin. 

I have, &C., 

(Signed,) GREY. 

Lieutenant Governor Sir Edmund Head, Baronet, 

&C., &C., &C. 



No. IT. 

(No. 367.J 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, May, 22, 1849. 

My Lord, — ^With reference to my Despatch No. 270, of the 26th of August, 
transmitting the Keport of the Commissioners upon the boundary line, in dispute 
between the Provinces of Canada and New Bruuswick, I have the honor to ac- 
quaint Your Lordship that I have received an Address to the Queen from the Le- 
gislative Council of New Brunswick, praying for an early settlement of this ques- 
tion, and I have therefore to direct your attention to this subject, in order that ^ 
Her Majesty's Government may be placed in possession of the views of yourself 
and your Council, preparatory to adopting any final decision upon the respective 
cliums. 

I have, &c, 

(Signed,) GREY. 

The Earl of Elgin and Kincardine, 
&c., &c, &c. 
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No. 18. 

(No. 159.) 

Copy of a Despatch from Governor General the Earl of Elgin and 

Kincardine to Earl Grey. 

- (ReoelTed April 3, 1850.— Antwcred April 1 1, 1850, No. 483.) 
^GOVEBNMENT HoUSE, 

Toronto, March 9, 1850. 
My Lord, — With reference to Your Lordship's Despatch, No. 270, of the 26th 
August, 1848, transmitting the copy of a Report drawn up by the Commissioners 
appointed by the Queen to investigate and report upon the respective claims of 
Canada and New Brunswick to the territory ceded to Great Britain by the Treaty 
of Washington, I have the honor to enclose herewith the copy of a Minute of the 
Executive Council, and of a Report by the Commissioner of Crown Lands. The 
latter document displays considerable research and knowledge of the question at 
issue, and I cannot but think that it brings to light some points favorable to the 
claims of Canada, to which the attention of Her Majesty's Commissioners was not 
directed when they drew up their Report. I have furnished copies of the Minute 
in Council and Report, herewith enclosed, to the Lieutenant Governor of New 
Brunswick. 

I have, Ac, 

(Signed,) ELGIN and KINCARDINE. 

The Right Honorable Earl Grey, 

&c, &c., &o. 



Enclosure 1 in No. 18. 

Extract from a Report of a Committee of the Executive Council, dated 23rd 
February, 1850; approved by Hb Excellency the Governor General in 
Council on the same day. 

^' The Committee of the Executive Council have had under consideration, on 
Your Excellency's reference, a Report ffom the Commissioner of Crown Lands 
upon the disputed boundary lines between this Province and the Province of New 
Brunswick, with the maps thereto annexed, and likewise the Report of the Com- 
missioners appointed by Her Majesty's Government on that subject which is also 
annexed thereto. 

'* The Committee of Council after giving to the subject their most careful consi- 
deration, find themselves' unable to recognise the justice or equity of the recom- 
mendation of the Imperial Commissioners, which m their judgment would, if car- 
ried into effect, divest this Province of a large and valuable portion of territory for 
the special benefit of New Brunswick. The Committee of Council feel it imne- 
cessary to enter at any length into the su^ect, which has been most ably treated 
in the Report from the Commissioner of Crown Lands, in which the Committee 
entirely concur so far as regards the merits of the respective claims to the disputed 
territonr. The Committee of Council observe that the Commissioner of Crown 
Lands has, with a view of compromising the matter in disDute, recommended the 
surrender by Canada of a large portion of territory to which it is, in the opinion of 
the Committee, clearly entitled. 

*• However advisable such a compromise might be, the Committee of Council are 
not prepared to recommend it without the sanction of the Legislature ; but they are 
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respectfully of opinion that the sense of the Canadian Parliament should be taken on 
the subject during its next Session/' 

Certified. 

(Signed,) J. JOSEPH, CKC. 



Enclosure 2 in No. 18. 

Crown Land Department, 

Montreal, Januafy 27, 1849. 

Having attentively perused the Report which has been drawn up by the Commis^ 
fiioners appointed by Her Majesty, dated at Halifax on the 20th July, 1848, to in- 
vestigate and report upon the respective claims of Canada and New Brunswick to 
the territory ** ceded" to Great IBritain by the Treaty of Washington, which the 
Kight Honorable Earl Grey, Secretary of State for the Colonies has abstained 
from submitting to the consideration of Her Majesty, until he had learned the 
opinion which tne authorities in Canada and New Brunswick entertain upon it, but 
trusts that both Provinces will regard the result of the inquiry as satisfactory, and 
as fairly determining upon their respective daims. 

The undersigned, in obedience to Your Excellency's order of reference, has the 
honor of most respectfully submitting for the consideration of Your Lordship the 
following observations relative to the various grounds of argument contained in 
the Report just referred to, which have led the Commissioners, as the result of their 
operations and inquiries, to reject the line of boundary claimed h^ Canada, and to 
substitute another whereby upwards of one and a half millions of acres of its present 
public lands, lying north of the Rivers St. John and Restigouche, would be cut ofi^ 
besides about 2,000 square miles south of the Restigouche, which are thereby trans- 
ferred to New Brunswick. 

The Secretary of State for the Colonics, the Right Honorable Mr. Gladstone, 
in indicating the duties that would devolve upon Captain Pipoa 
Iratructions to the and Captain Henderson, the Commissioners appointed by' Her 
^j3l7nro7It'ii^e of Majesty for the adjustment of the differences existing between 
i»oundarj. Canada and New Brunswick, instructed them, that afler actually 

inspecting the territory in dispute, as far as such inspection should 
be requisite, they should prepare such [dans and maps of the country ae might be 
sufficient for the full explanation of the controversy : and that duty being performed^ 
they were directed to consider, with Mr. Johnstone, their colleague Commissioner, 
whether any line could be drawn for the demarcation of the two Provinces which 
would satisfy the strict legal claims of each. 

Should it be found impossible to discover such a line, the three Commissioners 
were then to consider how a line could be drawn combining the greater amount of 
practical convenience to both Provinces, with the least amount of practical incon* 
venience to either, adverting at the same time to such interests, if any such there 
were, as the empire at large might have in the adjustment of that question. 

And the three Commissioners were instructed to prepare and transmit to Her 
Majesty's Secretary of State having the department of the Colonies, the result of 
their inquiries, and a Report of their condnsions on both of these questions, sustain- 
ed by such proofs and arguments as may appear to them collectively to be necessary 
in support of those conclusions. 

Major Robinson (appointed by Her Majesty to succeed the late Captain Pipon,) 
EzpioratioDs effected and Captain Heudcrson, having accordingly effected the needful 
on the dkpated terri- exploration of the country in dispute, and prepared the maps and 
•*^' other papers proper tor the explanation ot the controversy, and 
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together with Mr. JohnstODe considered the eubject, they together submitted the 
Beport now referred. 

The consideration of the grounds of argument adduced by the Commissioners in 
their investigation of the respective chiims of both Provinces, under the instructions 
of Mr. Gladstone, will now be taken up as briefly as the subject will permit in the 
order pursued in the Report. 

Accordingly the first subject of inquiry to which the attention of the Commis- 

f sioners has been specifically called, the nature of which manifestly 

inquiry! ^ ovinccs the dcsire of Her Majesty's Government to mete out equal 

justice to the Provinces at issue, in the adjustment of a line of 

boundary between them, is, whether a line can be drawn for the demarcation of both 

Provinces which can satisfy the strict legal cltums of each. 

As a just and proper construction upon the import of the words "strict legal 
Import of the words claims of cach," seems in the first place of material importance 
•• strict isfal claims." towards an equitable adjustment of the line of demarcation desir- 
ed, a proportionate degree of weight will attach to the deliberations of the Commission- 
ers, according as it shall be found that they have based their conclusions upon titles 
consistent with the meaning of the terms " strict legal claims of each," sustained by 
proofs and arguments in support of these conclusions. 

The Commissioners preface their deliberations on this question by stating, that 
Deliberations of the the question of the investigation being to ascertain the boundariei^ 
Commissioners. assigned to the Provinces after they came under the dominion of 

Great Britain, the (question is not controlled by any previously existing extent of 
territory or jurisdiction, and proceed at once to the consideration of the Proclama- 
tion of the 7th of October, 1763, as being the first subject of examination, and a» 
forfiiing, in their opinion, the foundation of the titles to be considered. 

Now according to a just and impartial import of the terms *•' strict legal claims of 
The Ro a] Pr lam ^^^^>" which cau but have reference to claims based upon ancient 
tion of 1763 cannot be posscssions, rightB or titles derived by grants, concessions from 
considered the first sqIh competent authorities, or from sovereigns respectively of Canada- 
ject for examination. ^^^ jj^^ Bruuswick, the Proclamation of 1763 cannot be consi- 
dered the first subject for examination, nor the foundation of the titles to be consi-* 
dered, as it in fact only assigned (in erecting the Government of Quebec, East Flori- 
da, West Florida, and Grenada) boundaries to the Province of Quebec, the southerly 
boundary of which became, by inference only, the boundary of Nova Scotia, if in- 
deed they were conterminous countries. The Commissioners would appear not to 
have conformed to the terms of the instructions, in not first investigating the title 
of Nova Scotia, which was already a British Province, and the older of the British 
possessions at the period of the Treaty of 1763, situate at the eastern extremity of 
the peninsular country, between the St. Lawrence and the Atlantic seaboard, as the 
first subject for inquiry should have been, what were the northern limits of Nova 
Scotia at the Treaty of 1763? The first public document in reference to Nova 
Tbe Treaty of Utrecht Scotia, is the treaty of Utrccht, dated in April, 1713, whereby 
Hie tide of No?a France ceded to England, forever. Nova Scotia and Acadia^ 
^^^^ according to its ancient limits,"* and under which title, England 

held that country at the date of th9 Treaty of 1763. 

Anterior to this cession, Acadia had been divided by Louis XIIL, in the year 
Territorial dtTisions 1638, into two separate governments, that of the Etchemins, 
and ancient which may now be identified with the Province of New Bruns- 

booadariet of Aoadia. ^j^t^ embracing the grants to Charfes de St. Etienne, Sieurde la 
Tour, dated 11th February, 1638, of *• Le Fort et habitation de la Tour, situ6 en la 
'* Riviere St. Jean entre les 43 ^ et 46 ^ de latitude, ensemble les terres prochaine- 

* Twalftb Article of the Treaty* 
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^^ tnent adjacentes k icelui dans T^tendue de cinq lieaes au dessas de la Rm&re St. 
^^ Jean, sur dix lieues de profondeur dans les terres, tenir le tout en Fief mouvant 
*' et relevant de Quebec," and also the grant to Sieur de Easily, on the River and 
Bay of St. Croix, both situated in the territory called " des JBtchemins/' over which 
Mr. de Aulnay de Charnisay was appointed, in 163-, Lieutenant General, with the 
following limits : — " k prendre depuis le mileau de la terre ferme de la Bale Fran^alse^ 
** en tirant vers les Virginies, &c., and that of Acadia, the ancient Souriquois, 
'^ dupuis le mileau de la dite Bale, jusqu'au de detroit de Canseau." 

The territories Into which ancient Acadia was thus divided, namely*^, the Etche* 
mins, part of which afterwards composed the Province of Sagada- 
k™!^!"^^'*^ *""* ^^^> ^''^^ ^y ^^^ French, la Nouvelle Ecosse and Sourlquoist, or 
A(^ia, known as Nova Scotia, appears to have been delineated 
with some degree of accuracy on the accompanying map A, of P. Cornelli, Cosmo- 
grapher to the Republic of Venice, at Paris, in 1689, being only one year after the 
Treaty of Breda, which restored to France her possessions In the great peninsula, 
known under the designation of ** le pays appel^ TAcadie," which, subsequently 
conquered by England, were again, by the Treaty of Ryswick, brought under the 
dominion of France in 1697. 

On this map A, which with the map B, are copied from the maps accompanying 
Boundaries of Acadia, ^^^ Important Report of Colonel R. Z. Mudge, and G. W. 
ftccordiog to ancient Fcathcrstonhaugh, EsquIres, Commissioners appointed by the 
°**P^ British Government in 1839, to explore the disputed territory 

under the second article of the Treaty of 1783,^ Is distinctly drawn the line of de- 
marcation between the territories of Etchemins, the ** Nouvelle Ecosse" (Sagadahoc), 
situate in ancient Acadia (coloured green) on the Atlantic seaboard, and Canada on 
the St. Lawrence (coloured yellow), which line, beginning at the head of the Bay 
des Chaleurs, takes a south-west course, leaving the River Restigouche and Lake 
Metapedia on the north, within the country of Canada, and crossing the River St. 
John to the eastern boundary of La Nouvelle Ecosse (at present the State of Maine), 
thence passes more westerly round the head-waters or sources of the Kennebec and 
Penobscot Rivers, and south of the head-waters of the River Chaudi&re emptying 
into the ^* River of Canada," to the eastern boundary of New England. The map 
B, likewise important as being published by L'Escarbot In 1609, who was person- 
ally acquainted with, and aided in the earliest settlements of the French colony of 
Acadia, having accompanied Sieur de Poitrincourt§ on his second voyage to America 
in 1606, exhibits In the clearest manner, the territories of Etchemins and Souriquols, 
mentioned in the Letters Patent granting the territory of Nova Scotia to William 
Alexander, Earl of Stirling, in 1621, comprising the ancient colony of Acadia, as 
conterminous with Canada, or La Nouvelle France, and whereon are also represent- 
ed certain ranges of mountains at the sources of the Penobscot, which are unques- 
tionably Identical with the well-known heights and Alpine country of Maine, which 
trends north-east wardly towards the head of the Bay des Chaleurs, and another more 
northerly ridge near the shores of the River St. Lawrence. 

These natural features of country are also distinctly shown on the accompanying 
Exhibit of the natarai ?^? P' published In Paris In 1632, by Sieur de Champlain, ex- 
featarM of country hibitingthe well-known range of mountains lymg at the sources 
upon the charts of of the jPcnobscot and Kennebec Rivers, and extending north- 
earij discoveries eastwardly across the River St. John to the head of the Bay des 
Chaleurs ; and the range of mountains bordiering on the River St. Lawrence, from 
or near Quebec to the Monts de Notre Dame in Gasp6. South of which latter 
range are Inserted the words La Nouvelle France, and the words Etchemins and 
Souriquols (the tracts which composed the country known as Acadia or Nova 

* Extract No. 4. f Extract No. 8. % Extract No. 1. § Extract No. IS. 
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Scotift,) inserted soath of the monntains lying at the sources of the Atlantic rivers, 
or range first above mentioned. i 

It is therefore evident that the ancient colonies of Acadia and Canada, or ^' le 
pays de la Nouvelle France,'^ were conterminous possessions of France at the period 
of the Treaty of Utrecht, and therefore, whatever were the northern limits of 
Acadia in the Letters Patent thereof to Sieur de Monts, in 1603, as ceded by the 
above Treaty to England in 17 13^* under the designation of Nova Scotia, became 
the southern boundary of Canada, namely, the 46 ^ of north latitude, f 

Thus stood in r^ard to the contiguous country of Cauda, the boundaries of Nova 
BonndarietofNora Scotia or Acadia Ceded by the Treaty of Utrecht, and confirm- 
Scotiain the Commit, ^d to England by the Treaty of Aix-la-Chapelle, in 1748; and it 
sion Co OorarDor wu- was not until the peace of 1763 when the general cession by France 
^^^ of aU its possessions in North America, wherein the cession of 

Nova Scotia is specifically confirmed, that the boundaries of the Province of Nova 
Scotia were defined, that is, in the Boyal Commission to Montague Wilmot, dated 
2 1st November, 1763, appointing him Captain General and Governor in Chief over 
the Province of Nova Scotia, wherein the limits of that Province are described as 
follows : — " To the northward, our said Province shall be bounded by our Province 
of Quebec as far as the western extremity of the Bay des Chaleurs, to the eastward 
by the said Bay and the Gulf of St Lawrence, and to the westwiurd (although our 
said Province hath anciently extended, and doth of right extend as far as the River 
Pentagoet or Penobscot, it shall be bounded by a line drawn from Cape Sahle 
across the entrance of the Bay of Fundy to the.mouth of the River St. Croix, by 
the said River to its source, and by a line drawn due north, from thence id the 
southern boundary of otir colony of Quebec.** 

Then according ta the historical statement above given, Nova Scotia or Acadia, 
agreeably to its ancient Hmits, ^^did not extend further north than the 46 ^ of north 
latitude," i and, consequently, its andent limits fall short of attaining the line of 
boundary claimed by Canada in the present controversy. 

The consideration of the legal claims of Canada in respect to its ancient Hmits 
tinder the import of the terms herein-above adverted to, as to the title of Canada, 
will next be taken up. 

By the Treaty of Peace concluded at Paris, on the 10th of February, 1763, the 
King of France renounced all pretensions he had heretofore or might form to Nova 
Scotia or Acadia in aU its parts or guarantees, the whole of it, and all its dependen* 
cies to Great Britain ; ^* moreover,** cedes to ** His Britannic Majesty full right to 
Canada, with its dependencies, as well also as the Island of Cape Breton,** &c. &c» 

In erecting the extensive and valuable acquisitions secured to England by the 
treaty of peace into certain distinct Governments, the Royal Proclamation of the 7th 
October, 1763, declares *^the Government of Quebec bounded on the Labrador 
coast by the River St. Johns, and from thence, by a line drawn from the head of that 
river through the Lake of St. John, to the south end of the Lake Nipissing, from 
whenoe the said line crossing the River St. Lawrence, and the Lake Champkin in 
45 ^ of north latitude, passes along the highlands which divide the rivers that empty 
themselves into the uim River St. Lawrence from those which fiEdl into the sea^ 
and also along the north coast of the Bay des Chaleurs and the coast of the Gulf 
of St. Lawrence to Cape Rosiers, and from thence crossing the mouth of the River 
St. Lawrence, by the west end of the Island of Anticosty, terminates at the afore- 
said River of St. Lawrence.** 
— — — — ■ — — — ■ ■' - ' ' ' ■ ■ ■ • ■ ■ ■ ■ . ■ .1 ' . . - ■ I ^ 
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It is not pretended in the arguments that have been urged on th^ part of Canada 
BpirUand policy of the ^^ ^^^ preselit controversyy that the Imperial Act of the 14ih Geo. 
Qaebee Act IIL, cap. SS^ in altering certain arrangments made in the Boyal 

Proclamation above cited, relative to certain parts of the territory of Canada and 
the settlements of the inhabitants of the Province of Canada, alters substantially 
the boundary described In that Proclamation, but it is clearly apparent from the 
spirit and the policy of the provisions of that Act, that the desire and intentions of the 
Irarliament of Great Britain, were to secure to the inhabitants of the Province of 
Quebec (numbering 65,000 at the Conquest), the free enjoyment of the established 
form of constitution and system of laws by which their persons and properties had 
been protected, governed, and ordered for a series of years from the first establish- 
ment of Canada. 

All the possessions of the inhabitants of Canada at the conquest of 1759, that is, 
the various concesssions of fiefs or seigniories, made by the intendants and govex^ 
norsof Canada, the settlements and fishing establishments within the territory caDed 
Canada, were then intended to be comprised within the limits of the Province of 
Quebec, and subject in matters of controversy to be decided according to the laws 
and usages of Canada.* 

It is therefore necessary to inquire, what was the extent of Canada at the oon- 
Bottndarj of Caaada quest, and how it occupied with Acadia, the space of country 
according to the Qae- lying between the St. Lawrence and the Atlantic seaboard, and 
•^^ ^^ how the partitioning of this territprv, under the Proclamation of 

1763, according to the pretentions of New BrunswicK, would afiect the rights of 
Her Majesty's Canadian subjects, secured to them by the Imperial Statute of 1774^ 
which declares, that all territories, islands, and countries in North America belong- 
ing to the Crown of Great Britain, ^^ bounded on the south by a line from the Bay 
des Chaleurs along the highlands, which divide the rivers that empty themselves 
into the River St^ Lawrence from those which fall into the sea, to a point in the 
45 ^ of north latitude, on the eastern bank of the Biver Connecticut, Keeping the 
same latitude directly west, throuj^h the Lake Champlain, until» in the same latitude 
it meets the Biver St. Lawrence, from thence, &a, to be part and parcel of the Pro- 
vince of Quebec, as created by the Proclamation of 1763." 

By the treaty of Peace, it b plain, France ceded all its possessions on the conti- 
nent of Nortn America, comprising Canada and Acadia ; that 
Mniont i»iown Im^ thesc Countries were known to be conti^ous territories at the 
Acadia add La Noa< time of the Conquest, appears further evident by the preambles to 
Telle France at the the 38th and 39th, Articles of the^ Capitulation^ signed at Mon- 
^^^"•^ treal, on the 8th September 1760. 

Art. XXXYIIL viz. ^^ All the people who have left Acadia, and who shall be 
found in Canada, including the frontiers of Canada, on the side of Acadia, shall &c* 
&c.'' 

Art. XXXIX. **None of the Canadians, Acadians, or French, who are now in 
Canada and on the frontiers of the colony, on the side of Acadia, Detroit, &c. &cJ* 

The consideration, therefore, of the nature of the boundaries assigned to the 
Province of Quebec, by the Proclamation of 1763, must be interpret^ according 
to the spirit of the Quebec Act, and this appears to be necessary with the view of 
determining what were the limits of Canada at the period of its earliest settlement. 

This important branch of the inquiry having alreadv been ably and satisfactorHy 
supplied in the Beport above alluded to, of Uolonel Mudge and Mr. Featherston- 
liai]^h, this seems the fitting place to advert to the nature of the service intrusted to 
them. 
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Bj their inBtractlons, the Boyal Commisrioners were durected to proceed to New 
intriMiiMM te the Brunswicfc for the purpose of making investigation, respecting the 
Royal CommiMionfm, nature and configuration of the temtory in dispute between Her 
Faatbentouhaogh and Majesty's Government and the United States of America, and to 
Madfe. report which of the three following lines presents the best defined 

continuity of highland ranges : — 

Istly. ^' The line claimed by the Commissionera from the source of the Chaudi&ro 
toMarsHilL 

2ndly. ^* The line from the source of the Chaudi&re to the point at which a line 
drawn from it to the western extremity of the Bay des Chaleurs intercepts the due 
north line, and— 

3rdly« ** The line claimed by the Americans (now claimed by the Government of 
New Brunswick), from the source of the Chaudi&re to the point at which they make 
the due north line end." 

According to the review of the documentary evidence on the question of ancient 
boundaries, previously to the Treaty of 1763, contained in the above Report, Acadia 
and Canada are established to have been at the period of the Treaty of Utrecht, 
17189 conterminous possessions of France, and, therefore, whatever were the ancient 
northern limits of the country known as Nova Scotia or Acadia, ceded to England 
by that Treaty (namely, the country lying between the parallels of 40 ® and 46 ® 
CH north latitude), wanted to Sieur de Monts as the limits of his Government to 
the north, became the extent of Canada to the soutb« 

Although the description of the boundary of the Province of Quebec, in the Que- 
8Mitb«»n bottndaiy of ^^ -^^^ ^^^^ ^^^ profess to alter the ^boundary described in the 
tbo FroYioee of Que- Proclamation of 1763, yet it cannot be denied, that in investigat- 
beo, according to the ing the courso of the line of boundary to run from the westerly 
Qaebee Act. extremity of the Bay des Chaleurs along the highlands which divide 

the rivers that empty themselves into the River St Lawrence from those which fall 
into the sea to a point in the 45 ^ of north latitude, or the east bank of the River 
Connecticut, the intended general course of the line of boundary along the highlands 
is more definite, of a south-westerly direction, between those extreme points, so as 
to enclose within the Province of Quebec the ancient sei^iorial concessions made by 
the Kin^ of France, * which are intended according to the spirit of the Quebec Act, 
to be subject or governed according to the laws and usages of Canada, f 

Both the Proclamation of 1763, and the Quebec Act, however, in defining the 
southern boundary of the Government or Province of Quebec, established by infer- 
ence, the northern limits, as well of the New England Provinces as of Nova Scotia, 
lying to the south of the line of boundary therein described. 

Hence the description of the boundary of the United States, in the Treat;^ of 
North-wMt angle of 1783, in which are used the characteristic terms *^ along the mgh- 
NoroSootia,ac«>rding lands," and in which the boundary is stated to ** commence at the 
to the Treaty of 1783. QQ^h-wcst angle of Nova Scotia, that angle which is formed by a 
line drawn due north from the source of the St. Croix River to the highlands, which 
divide those rivers that empty themselves into the River St. Lawrence firom those 
which fall into the Atlantic Ocean, to the north-westernmost head of the Connec- 
ticut River." 

' ■ I ■ ■ I ■ I ■ II I l» ^— — ■ III !■■ l<«IM.W 

* Estraet No. 16. 

t Thia woold loelaia tbt Selfnlariaa of Lake Temlequata and Madawaeka, CloridoB, Laka ICltii and 
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There cannot exist a reasonable doubt that the north-west angle of Nora Scotia 
Ereetion of the Pro- above-mentioned, the object collaterally in point in the present 
▼ioca of New Bruns^ examinatioOy is identical with the point at which terminates the 
wiek. west boundary line of the Province of Nova Scotia, namely, the due 

north line drawn from tlie source of the St. Croix (established by the Treaty of Amity 
in 1794, as the western limit of Nova Scotia) to the southern boundary of the Pro- 
vince of jQuebec, stated in the Commission appointing Montague Wilraot, Esquire* 
to the Government of Nova Scotia, in 1763, already cited and repeated in the Com- 
missions to the Governors of the Province of New Brunswick, after its erection into 
a separate Province, in the year 1784 (one year only after the Treaty of 1783) in 
which the boundaries of that Province are given as follows : — ^^ bounded on the 
westward by the mouth of the River St Croix, by the said river to its source, by a 
line drawn due north, from thence to the southern boundary of our Province of 
Quebec, to the northward bv the said boundary, as far as the western extremity of 
the Bay des Chdeurs, to the eastward by the said bay and the Gulf of St. Law- 
rence," &c. 

The strict legal claims of the two Provinces being thus established, in respect to 
the ancient rights and possessions of each, under the sanction of solemn public Acts, 
antecedently to, and at the Treaty of 1763 ; the next subject of inquiry connected 
with the first question, is, whether in fact, highlands do exist, which possess the 
characteristic attributes designed in the public Acts, that have been herein-before 
recited, • that is, " hiffhlands" which divide the waters emptying in the River St. 
Lawrence from those that fall into the sea, "and ranging in the directbn from 
the Connecticut River to the western extremity of the !l^y des Chaleurs,** along 

which a line of demarcation can be drawn for the southern boun- 
If'ZSdi^iJo* "*** ^^^ ^^ *^® Province of Canada, at which a line drawn due north 
highlands. from the source of the St Croix will terminate, and from that 

point to the western extremity of the Bay des Chaleurs, consti- 
tute the northern boundary of the Province of New Brunswick. 

The solution of this important problem, which is depending upon a scientific and 
Ptptnding upon a faithful examination of the physical features of the country, 
■eientifie exploration extending along the whole line of the southern boundary of 
ofthehigbianiU Canada, that is from the Connecticut River to the Bay dea 
Chaleurs, does not appear to suffer any difficulty. 

Major Rolnnson and Captain Henderson, the Commissioners to whom the explora- 
tion and research, directed under Mr. Gladstone's instructions, were committed, do not, 
however, t hesitate in pronouncing, as their dear and decided opinion that * high- 
lands' do exist, which separate the rivers that empty themselves into the River St. 
Lawrence from those that fall into the sea, that these ^ highlands' connect them- 
selves continuously by highlands with the north coast of the Bay des Chaleurs, and 
readi the 45 ® of north latitude, at the eastern branch of the Connecticut River, 
thus essentially fulfilling the several requirements of the Proclamation, Act of Par- 
liament, and Oommissions for Governors, for the southern boundary of Canada, and 
laying the foundation for establishing the strict legal claims of both Provinces." 

** This line on the map, as prepared by Major Robinson and Captain Henderson, 
is coloured green, and it will be seen that the northern highlands claimed by New 
Brunswick, are adopted, and the line contended for by Canada, as its southern 
boundary, is rejected. 

The above opinion not being borne out by the existing knowledge of the country 
Opini«»retpectUigthe '^^ dispute, t appears to demand an inquiry into the physic^ char- 
hjgbiandt favorable lo actcr of the Country, so traversed by highlands, distingushed in 

* Extract No. 15. f Extracts Not. 12, 13, and 14. % Extract No. 17. 
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th« eUim of N«w the Report under the (appropriate) names of '* northern and south- 

Xr„°.l„r' er» highlands." .......... 

kDowiedgt of the In entenng upon the consideration of this subject, it is presum- 

oountry. ^ ed to be understood, that the northern highlands, *^ in their whole 

continuity^ as a highland range," between the Connecticut River, and the Bay 
des Chaleurs, distinctly sustain the attributes of dividing those rivers that empty 
themselves into the St. Lawrence, from those that fall into the sea, that 
feature failing, however, in any instance in regard to the northern highlands, 
the same departure from the strict conformity with the letter of the description can 
legitimately be conceded to the southern highlands, and both are to be considered as 
highland ranges, and bearing the aspect of continuity as highlands under the signifi- 
cation that is given them of mountain ranges. 

In order to a clear illustration of the natural features of the country in question. 
OMera] oMip of the the Undersigned begs reference to the accompanying map J), 
eonntry io dispute re- *< compiled from actual survevs and explorations," &c. This map 
ferred lo. exhibits the great rivers ana their tributaries, which water that 

tract of country, whether rivers falling into Atlantic Ocean, (taken as synonymous 
with sea,) or rivers emptying into the River St. Lawrence ; the mountain ranges 
and plains, or level country, as explored and surveyed under the Treaty of Ghent, 
since the year 1817, to the date of the surveys perfomled by the Royal Commis- 
sioners, G. W. Featherstonhaugh, and Colonel Mudge, of the southern boundary 
of the Province of Quebec, under the second geographical line, they were in- 
structed by the Imperial Government to investigate, also exhibiting the lines of 
boundary respectfully claimed by Canada and New Brunswick, in the present con- 
trovergy. 

The attributes which are inteniled to distinguish the character of the highlands to 
Attributes required to Constitute the southern boundary of Canada, both in the Royal 
constitute tiie ** high- Proclamation and the Qubec Act, are, that they should ^* separate 
lands" of tiie Rojai the rivers emptying themselves into the St Lawrence from those 
ProcUmation. falling into the sea." 

Upon inspection of the map, it will be found in beginning the inquiry, according 
to the description given in the Royal Proclamation of 1763, that is to say, at the 
River Connecticut, belonging to the class of rivers falling into the Atlantic Ocean, 
that the northern branches or tributaries • of that river, from Hall Stream to the 
easternmost head of the Connecticut River, take their sources in the high- 
lands, known at the very early period of the settlement of the New England 
Provinces, under the appellation of the ** height of land,"* in which the opposing 
waters of the River St. rrancis, emptying into the River St. Lawrence, take their 
sources ; the next rivers of the class of Atlantic waters, are, — Ist. The Mar^allo- 
way, which rises in the highlands oppoaed to the easterly sources of the Smmcm 
River, a tributary of the St. Francis Kiver, and the source of the river known as 
Arnold River. 2nd. The Androscoggin River, also opposed to the Arnold River. 
3rd. The Dead River, opposed to the Spider River, another tributary of the Chau- 
di^re ; and 4th. The sources of the Moose River, opposed to the sources of the 
River du Loup, another tributary of the Chaudi^re, rising in the same continuity 
of highlands, or height of land in common with the sources of the above-men- 
tioned four rivers, which are tributaries and principal branches of the River 
Kennebec, or ancient Sagadahoc. The next river of the class of Atlantic 
waters, is the Penobscot, the north-western tributaries of which river take their 
sources in the same height of land, in their continuity north-eastward, in common 
The biffhiands at tiie ^^^^ ® easterly tributaries of the River du Loup, called the Por- 
sonrces of the* Ri?ere tage and Mctgcrmette Rivers, to a point in those highlands, f 
MetgermetteandPen- where the highlands cease to separate the waters of the St. Law- 
obsoot trend easterly, j^qqqq^ {tom the rivers falling into the sea, inasmuch as the north- 

« Extract No. 22. f Extract No. 23. 
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tv\y and easterly branches of the Penobscot take their sources in the highbindsy 
ranging in continuity with those from the head of the River Connecticut, the oppos- 
ing streams being the sources of the Walloostook, the Alagash, the Fish Biyer, and 
Bestook, all tributary rivers of the St. John. 

These highlands, which are no doubt identical with the southern highlands of the 
ConUnutty of the Commissioners, continue in lofty ridges^ distinguished by occa- 
bighUndt east of the sional peaks of great elevation, to range in a north-easterly direc- 
Biwr St John to the tion, intercepting the " due north line" in the region between the 

B»7 det Chaleure. q^^^j y^jj^ ^^ ^j^^ jjj^.^j. gj j^j^^^^ ^^^ ^j^^ Eestook,* thenCC 

still in continuity of the same highlands, compose the well-known mountainous dis- 
trict, lying along the Salmon and Tobique Rivers, and the upper branches of the 
River Upsalquitch, represented on the map of the Province of New Brunswick, 
published in 1842, by John Simcoe Saunders, Esquire, Surveyor General of that 
jProvince, and dedicated to Sir John Colebrooke, Lieutenant Governor of New 
Brunswick. The highlands then range from Mount Nictoo, along lofty peaks and 
mountains, in a continuous ridge to the western extremity of the Bay des Chaleurs, 
near Dalhousie, a town situate at the base of the hills, which, with those on the 
northern coast of the bay, from the narrow entrance into the Bay of Bestigouche. 

It is evident from the fosegoing description, that in following the *^heightof land" 
- . or ^* highlands," in the course indicated by the Boyal Proclama- 
the^ndftioM of "the *i^°> highlands possessing the necessary physical attributes of di- 
Boyal ProcUma* vidins^ certain rivers, stated in that Proclamation, are found and 
don, Mid are r«port- traced to a point in those highlands situate at the sources of the 
mom deTation. "** Rivcrs Metgermette and Penobscot (a distance of about 130 miles 
from Hall Stream), from whence a continuous range of highFands is 
traced to the western extremity of the Bay des Chaleurs, constituting the elevated 
section of country which the Boyal Commissioners, Featherstonhaugh and Mudge, 
have reported and designate on their map as the ^^ axis of maximum elevation."t 

But Major Robinson and Captain Henderson would, as the result of their explo- 
ratioD) establish the existence of highlands along the line claimed by New Bruns- 
wick ^^ which would possess the physical attributes designed in the Royal Procla- 
mation and in the Quebec Act," &c. X 

This statement which would convey an idea of the physical character of the 
country in which the northern highlands are located, so widely at variance with the 
Exploratory tarreyi oBScial reports of the scientific surveys recorded in this depart- 
autborized bj the mcut, and explorations of certain parts of the disputed boundary 
Imperial GoYemmeot authorized by the Imperial Government, the accuracy of whicn 
is sustained by the operations of the Royal Commissioners in 1840, merits a partic- 
ular examination ; more especially so, as upon the result of the explorations report- 
ed by Major Robinson and Captain Henderson, have been predicated the various 
arguments used by their colleague commissioner, Mr. Johnstone, in admitting the 
claim of New Brunswick, and rejecting the line claimed by Canada as her southern 
boundary. 

In the arguments used in supporting the line of boundary claimed by the United 
States to run along the head-waters of the streams emptying into the River St. 
Lawrence from those falling into the River St. John (on similar grounds as 
Sopposed highlands at ^^^ ^®* ^P ^7 New Brunswick), it was asserted that a range 
the louroet of the of highlands, in continuity of those from the Connecticut River, 
Riven chaudi^re and extended north of the Metgermette portage, dividing the sources 
St. John. ^f ^j^^ Chaudiire River from those flowing into the River St. 

John, to the sources of the River du Sud, and other rivers east thereof emptying 

* Eztraot No. 84. f Extract No. 26. t Gztraets Noe. 20 and 26. 
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into the River St Lawrence, nntil intersected by the due north line, the pretended 
north-west angle of Nova Scotia. 

The Imperial Government, desirous of settling the point of difference arising 
from the contrary and conflicting reports respecting that section of the disputed line 
of boundary, caused a special survey of the country lying at the sources of the 
Bivers Chaudidre and St. Johns to oe made. 

To that effect the Earl of Dalhousie, then Governor of Lower Canada, instruct- 
ed the Surveyor General, on the 8th March, 1828,* *' to explore minutely the 
whole tract of country from the head of the Metgermette branch of the Kiver 
du Loup falling into the Chaudi^re to the sources of the River Quelle, in order to 
ascertain the fact whether the waters falling into the River St John are, or are not, 
divided, from those which fall into the River St Lawrence by land, which can fairly 
be designated as highlands." 

This service, one of the highest importance with reference to the question at issue, 
which was performed by Frederick Weiss, of the 60th Regiment, and W. Ware, 
Esquire, ot the Field Train department, both sworn land surveyors, and Joseph 
Bouchette, Esquire, Deputy Surveyor General of Lower Canaoa, 
ky^offlddTtorrm. placed beyond any doubt the course of the highlands in continu- 
ity of the highlands ran^inff from the head of the Connecticut 
River to trend easterly from the sources of tne Metgermette and Penobscot Rivers, 
along the sources of the Atlantic rivers towards the Bay des Chaleurs, f and not 
northerly along the sources of the rivers emptying into the River St. Lawrence, as 
it is reported by Major Robinson and Captain Henderson. 

The operations of these surveyors, joined to those of the Royal Commissioners, 
establish the non-existence of highlands located in the line claimed by New Bruns- 
TU nortbern ranee ^'^^^ ^^^^ '* Connect themsclvcs Continuously by highlands with the 
of bifhteods auite coast of the Bay des Chaleurs, at its eastern extremity, and reach 
with the toatbcrn the 45 ^ of north latitude," as fulfilling the several requirements of 
SII^iiei'o745 o^ ♦^^ Proclamation and Act of Parliament ; t and it is apparent that 
through some mistake, attributable, no doubt, to an imperfect ex- 
amination of the country in dispute, Major Robinson and Captain Henderson have 
supposed the north highlands to unite with the southern highlands at the heights of 
Metgermette and Penobscot, while they are ascertained to unite only south of the 
line of 45^. || 

It has been shown that the southern highlands are a continuity of the highlands 
Th€ soatheni hich. fu'fiUioS the attributes of the highlands of the Proclamation, from 
land! are the kifh- the head of the Connecticut River to the Metgermette heights, 
Unds eooteiBpiated and thencc in an uninterrupted chain of mountains reaches the 
iLtionS^iTSsT'^'*^*' ^*y ^^^ Chaleurs, intercepting the due north line from the 
source of the St. Croix ; and if assumed as the southern boundary 
of Canada, would by geometrical consthiction, at that point of intersection form the 
north-west angle of the Province of New Brunswick. 

Yet the objection has been raised in the present controversy that these highlands 
oMmH rmi,^ ^^ "^^ ^"'^' ^^^ ncccssary requirements of the Proclamation or 
thMTblThiaiidiL ^ ^^® Quebec Act, as they only separate, on the east side of the 
River St. John, the sources of the Tobique River from those fal- 
ling into the River Restigouche, which are not the waters emptying into the River 
St. Lawrence. Tf this objection be valid for the southern, most assuredly it should 
obtain with respect to the northern highlands, supposing such a deficient feature to 
exist at the sources of the rivers emptying into the St Lawrence. 

• DoeoBeot A. f Doeamenti B, C, and D. t Cztraot No. S7. | Extrael Ne. 18. 

Digitized by VjOOQIC 



16 VictorisD. Appendix (Z.Z.) A. 1S52. 



Ab the northern highlands evidently fiul to connect themselves continnonslj with 
r«mrd *^^ highlands trending to the head of the Connecticut River, the 
to tbeVhy»i<»i'2wrii- inquiry in regard to their possessing, as reported, the physical fea- 
botes of the northern tures and attributes required in the Proclamation and the Quebeo 
range most unaroida. ^q^^ must necessarily be made at the eastern extremity of the 
dL cSaeuri. '^"^> ^^^ therefore begin at the Bay des Chaleurs, and thus pro- 

ceed in the order of the description prescribed in the Quebec Act, 
that is, a line from the western extremity of the Bay des Chaleurs ^* along the high- 
lands," &c. 

In adopting this mode of investigation, difficulties of a twofold nature present 
themselves at the outset in drawing the line along the highlands towards the Con- 
necticut Kiver, highlands which would possess the physical attributes strictly re- 
quired. The first diflBculty regards the class of rivers to be divided, and the other, 
the discovery of a range of highlands connecting the coast of the Bay des Chaleurs 
with the northern highlands bordering on the St. Lawrence. 

The line claimed by New Brunswick, as represented on the map ^G.^ accom- 
panying the supplementary Report of Thomas Baillie, Esquire, 
Si"med^byNrwBro Surveyor General of New Brunswick, and Commissioner on the 
wtck shown on Mr. part of that Province, dated December, 1844, takes its departure 
Baiiiie*t map to com- on the north sidc of the Bay of Restigouche, opposite Campbell- 

ol^^'uta^ ""^^^^ ^^^' s^*^"^*® ^° ^^^ ^^"* ^'^^® ^^^^^* ^^y' ^^^^*^ *^- BaiUie con- 
siders the western extremity of the Bay ded Chaleurs.* - 

According, however, to the well-authenticated facts and evidences f adduced by AI- 
Wettern extremity of phonzo WcUs, Esquire, in his Bcport as Commissioner on liehalf 
fbo Buy des cbaieufB of Canada, the western extremity of the Bay des Chaleurs is es- 
at DaiboQsie. tablished at or near Dalhousie, lying on the south side of the 

entrance of the Bay of Restigouche, and not at Campbellton ; whilst Major Ro- 
binson and Captain Henderson would place the western extremity of the Bav des 
Chaleurs fifteen miles east of that town, at the elevated mountains of Tracadigash 
on the north coast of the Bay of Chaleurs. ' 

The above striking difference between the starting-point for the line of boundary 
claimed by New Brunswick at or near Mission Point, and the starting-point of tlie 
line explored by the Commissioners at the Peak of Tracadigash, both assumed in 
the various statements alleged and in the arguments respectively contained in the 
Supplementary Report of the New Brunswick Commissioners, and in the Report 
TUX jtir . « t A under consideration, as the western extremity of the Bay des 

ibis dinerence w de- ^, , j •/»•.• >• •^i. • c ^ 

■erving ofiovestiga. Chaleurs, appears deserving of investigation with a view of dis- 
tion. covering the reasons that nave produced so wide a departure as 

twenty-five miles, which the line of coast from Mission Point to Tracadigash pre- 
sents ; especially as it was requisite to trace from one or the other of these points a 
line along highlands to sustain the line of boundary claimed by New Brunswid^:. 

Udou inspection of the maps D and H (the latter being a copy of part of map 
B, wnich accompanies Mr. Wells' Report, compiled by him from oflicial documents 
collected in New Brunswick), it appears very evident that Mission Point, or Camp- 
CampbeUton or Mis- hellton, nearly opposite to it, are respectively located on the 
•lou Point situate on uorith and south snores of the River Restigouche, near the head 
the Bay of Eeeti- of the Bay of that name, which has its entrance into the Bay 
foaebo. j^ Chalcurs between India Point, near Dalhousie, and Point 

Miquasha, on the north coast of the Bay des Chaleurs. 

* Appendix B, YoL lY., Jooroal Legialativt AieeiDblr. 
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According to the statutes of New Brunswick, * the parish of Addin^n, in 
which lies the Town of Campbellton, and the Parish of Dalhousie, in which lies 
the Town of Dalhousie, are both bounded and limited towards the north by the 
Kiyer Bestigouche, whilst the Indian Mission Village at Cross or Mission Point, 
is comprised within the ancient limits of the seigniory of Cloridon, conceded in the 
year 1691, on the north side of the River Restigouche, beginning at the River 
Forcepic (now called River du Loup), as its eastern extremity, and extending 
westerly eight leagues perpendicular breadth up the said River Restigouche. 

The hills which skirt the shores of the Bay of Restigouche, with the exception 
of the elevated peaks of Scuminac and River du Loup, do not present any remarkable 
. J elevaticHis until opposite Dalhousie, where they rise to a conside- 

D^hoiMSe nin^aiong vMe height, fangiuff thence along the north coast of the Bay des 
tiM Goait af the Baj Chaleurs towards the elevated mountains of Tracadigash, also 
det CMem. ^\^ ^he Carleton Hills. 

Yet the Commissioner, on behalf of New Brunswick, maintains that the Bay of 

Restigouche forms part of the Bay des Chaleurs, and has accordingly laid down a 

line (colored red) on his map, along supposed highlands which he describes as ranging 

from Mission Point, northward to the ^'highlands" bordering on the River St. 

Lawrence. 

Major Robinson and Captain Henderson, with this knowledge of the location of 

the line claimed by. New Brunswick, having however explored 

CBlZxt^uil^^^T^ *^® country northward to the St Lawrence, must have failed to 

piaee the western ez- discover highlands trending in that direction from Mission Point, 

tTMiitjortbe Bay dee and therefore in view of the claim of that Province as a result of 

Chaienrt at Tracadi- ^.j^^j^ exploration of the country on the north shore of the River 

and Bay of Restigouche, ultimately fixed upon the aforesaid 

highlands of Tracadigash, which flank the Bay of Cascapedia on the north coast of 

the Bay des Chaleurs, as the intended highlands along wnich the southern boundary 

of the Province of Quebec should run. 

At these elevated hills, which rise abruptly to the height of near 1,830 or 2,000 feet, 
the Commissioners have established the western extremity of the 
^^In^r^IToISeHj 2^y ^^» Chaleurs as best fulfilling the <*liuiguage of the Proda- 
dirMUon, then west- mation, wheucc the line may be traced in a northerly direction, 
wardij, and then neither Cutting nor intersecting any rivers for about forty-five. 
»We dilton^^"*^***' ™^^ through an elevated country, which may be considered as 
meeting the more specific range of north highlands, which from 
thence runs westwanUy for a comparative short space, where it turns to the south, 
and continues that course for a very considerable distance until it is brought in the 
vicinity of the due north line." 

In reviewing the foregoing statement, first vnth reference to the question rela- 
tive to the western extremity of the Bay des Chaleurs, in addition to the documen- 
tary evidence which establishes the boundaries of the Parishes of Dalhousie and Ad- 
dington, on the River Restigouche, contra-distmguished from those of the Parishes 
of Colbome, Durham, &c., which are bounded by the Bay des Chaleurs, besides 
various other facts which have been adduced in the present controversy, to the ef- 
fect of satisfactorily showing that the western extremity of the Bay des Chaleurs 
does not lie east of D^housie, if it cannot be laid at Campbellton, or Mission Point ; 
it is only necessary to inspect the hydrographical chart of Captain Bayfield, 
Error Into which the whereof the Map E, is an accurate trace, to perceive the cause of 
Commitaioiiert appear the error into which the Commissioners appear to have fallen in 
taha?efifcUen. locating the wcstem extremity of the Bay des Chaleurs at Tra- 

cadigash. 

• Apptndlz B, No» 20. 
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The Bay at this point is upwards of twelve miles wide, while its northern ooast 
lies nearly due west, about ten miles to Point Miguasha. The highlands from 
Tracadigash run parallel in an elevated chain of mountains with the coast until op- 
posite Dalhousie, where they form, in conjunction with the hills at the foot of which 
Featarea of the coun- ^^^^ Towu is situate, the elevated mountain barrier at the head 
try at the bead of the or termination of the Bay des Chaleurs, well known to mariners. 
Bay dea Cbaieura. whilst, owing to the projecting headlands, the view of the en- 
trance of the Eestigouche is shut out to persons sailing up the Bny des Chaleurs 
until nearly opposite Point Miguasha. 

East of Tracadigash the highlands trend in a semi-circular course, under a radius 
of about fifteen or twenty miles, reaching the entrance (on the east side) of the 
Biver and Bay of Cascapedia ; north of these moufftains lies the table-land of the 
Peninsula of Uasp^, intersected by the deep ravines foimed by the tributaries of the 
Cascapedia River on one side towards the east, and of the Matapedia towards the 
west* 

To this aspect of the^northerly direction of the Tracadigash mountains may be 
attributed the error of the Commissioners in supposing them to range towards the 
St. Lawrence, whilst their general direction lies easterly along the coast towards 
the highlands at the head of Gasp^ Bay. f 

Although the exact locality of the western extremity of the Bay des Chaleurs 
may not he too rigidly insisted upon, nevertheless that point being a departure for 
the demaroation of a line of boundary according to the Quebec Act, the desired 
highlands, to make them consistent with the terms '^strict legal rights of each 
Province" enjoined in the instructions, should have been formed intermediately op- 
opposite Campbellton and Dalhousie, if not at the former^ under the pretensions of 
New Brunswick. 

The conclusions of the Commissioners on the important subject relative to the 
western extremity of the Bay des Chaleurs being thus shown to be unsustained by 
the existing knowledge of the configuration of the Bay des Chaleurs, and of the na- 
tural features of the country extending back into the interior of the Peninsula of 
Gasp^, the inquiry regarding the course of the line they describe to have traced 
along highlands will now be considered. 

In the absence of the maps referred to in this report of the Commissioners and 
alluded to in the letter of Earl Grey, the Secretary of State, but which have not 
been transmitted from the Colonial Office, Mr. BaiUie's map of the disputed terri- 
tory will be referred to in this branch of the inquiry as exhibiting the pretensions 
of New Brunswick according to the line thereon delineated. 

It has been ascertained irom the combined surveys of the disputed territory and 
-. . , - explorations in the Districts of Gasp6 and Quebec, joined to a 

The oomblned aorveya *^ i» i • x« i» ii_ t» *^ i rr^ ' * 

and geological ezami- gco^phical exammation of the Peninsula of Gaspe, X more par- 
natioD of the diapated ticfuarly embracing that section of the country watered by the 
territory. Cascapedia and Bonaventure Rivers, discharging into the Bay 

des Chaleurs, and by the Matapedia towards the south, and by the Matane, Cape 
Chat, and the St. Anns Rivers emptying into the St. Lawrence towards the nortn, 
that the upper sections of the rivers of magnitude which irrigate the great valley, 
formed by the aorthern and southern ranges of highlands already mentioned, with 

Show that the country ^^^ exception of the Rivcrs Chaudi^re and Matapedia, run par- 
la Interaected by cidgea rallel with the St. Lawrence, or Atlantic seaboard, and conform- 
^Uh ^'"stLl^** ^^^^ ^^^ ^^^ direction of the strike of the stratification, which 
and aiAordinateiy"^© ^^^^ ^" parallel ridges of more or less elevation, bearing magnetic 
the northern and north-east and south-west, subordinately however to the external 
aonthem highiandi. highland boundaries of this great valley. § 

* ExtTMl No. 30. t Extract No. 31. % Extraota Noa. 33 and 33. $ EztraeU Noa. IS, 10, and 86. 
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An inspection of the map D, will illustrate these natural physical features, which 
Tiic pHncipai rirert, *PP'y ^ ^^^ Rivcrs Kcnnebcc, Pcnobscot, St Johns, Resti- 
with oeruin exception, goucbc, Cascapedia, St. Francis, Etchemin, Mitis, Matane, and 
course with the loogu Cap LaMadeleinc, besides some inferior rivers. The Rivers 
iudioai vaiieyiL Chaudifere and Matapedia, like the trunks of several of the 

above enumerated rivers^ run transversal with the direction ef the ridees, and 
as it were in a broad crevice, in which such rivers (bein^ generally rapid and in- 
terrupted by falls) have worn their present channels^ whibt their numerous tribu- 
taries almost invariably course with the longitudinal valleys formed by those parallel 
ridges, which applies to the Rivers LaFamine, Du Loup, Metgermette, L^aBrap, 
tributaries of the former, the Assemequagam, and Casupscoult; &c., tributairies of 
the latter. , 

The northern range of mountains is found to maintain its undeviating general 
Description of the coursc from west of the Chaudidre, north-eastwaixUy,* forming at 
iHHthi>m range of the sourccs of the River du Sud and Etchemin the Buckland 
faigbiands. Group, and beyond this the mountainous region of the Matane 

and Cape Chat Rivers, where it rises in elevated peaks to the height of from 2,000 
to 3,650 feet above the sea, the Matane Group being here distinguished under the name 
of the ShickShock Mountains, then ranging easterly in a lofty ridge, under the ap- 
pellation of the Monts de Notre Dame, terminates at Cape Rosiers on the Gulf of 
St Lawrence. 

Such being the physical features of the country though which lies the line of 
boundary claimed by New Brunswick, it is difficult to conceive how a line along 
highlands, whether starting from Mission Point, or fro^ the Pedes of Tracadigash, 
^* can have been traced which fulfils the requirements of the Proclamation," &c.,&a f 

This statement is inconsistent not only with the known character of the country. 
The Resort of the ^^^ ^* ^ incongruous with the geological data obtained of that 
Commiastoners is In- V^^ of the Peuinsula of Gasp^', as such highlands would range 
confTuouswiththeex. transversal with the parallel ridges which characterise the table- 
"^n^Siu "rfcijl**** '^°^ ^^ ^^^ Peninsula, t and that run generally magnetic east and 
pen nwi aepd. ^^^^ ^.^j^ ^j^^ coursc of the Upper branches of the Cascitpedia and 

the eastern tributaries of the Matapedia, and which otherwise would be indicative 
of a valley to the eastward of this transversal range which does not appear to exist. 

Moreover, either line at the extremity of the 45 or 50 miles, would first have to 
traverse the valley of the Matane and cross the Trout and main branchea of that 
river before attaining the crest of the ShickShock mountains, then to follow the 
ran^e westerly to its extremity, re-cross the Matane, and then passing at the sources 
of the tributaries of the River Matapedia follow in a southerly course, generally 
through the level country which characterises the table-land of the St. Lawrence, 
the line dividing the sources of the Mitis River, emptying into the River St. Law- 
rence, and those of the River Restigouche until intersected by the prolongation of 
the due north line. § 

That the proclanuition of 1763, or the Quebec Act, contemplated any such line 
for the southern boundary of the Province of Quebec, cannot for a moment be sup- 
posed, as a very accurate knowledge of the breadth of the Peninsula between the 
^y 4e8 Cfaaleurs and the River St. Lawrence, as well as the location and direc- 
The line they «ioscribe ^^^" ^^ ^^^ Montagnes dc Notre Dame, existed for more than a 
to ran was never in- ccntury before the framing of those public acts. Had it been so 
tended by the framera intended to conuect the range of those mountains with the north 
Lmtitnt^^heMo^^ ^^^ ^f *^® ^*y ^^ Chaleurs in accordance with any natm^ 
beundary of the Pro- feature then presumed to exist, the line so connecting the high- 

Tince of Quebec lands of the St. Lawrence with those along the Bay des Cha- 

— — — 

• Extnol No. 21. f Extraelt Not. 36, 87, 3S, and 39. X Bztnct No. 40. § Eztnot No. 34. 
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leurs, would have fonned part of the easterly boandary of NoTa Scotia, and would 
no more have been overlooked by the framers of the description contained in the 
Commission to Montague Wilmot, Esquire, in 1763, than Were the few miles of 
the south-west coast of tU^ Bay des Chaleurs as a part of the eastern boundary of 
that Province, and repeated in the erection of the Province of New Brunswick in 
1784, 

The Beport of the Commissioners, in support of the line traced by Major 
j^. . Kobinson and Captain Henderson, invokes Mitchell's map as 

Toked\y*tbe*Commi»- delineating the line of Boundary contemplated in the Treaty of 
liooert lo topporc of 1763 and the Quebec Act for the southern boundary of the Pro- 
tho ckim cirNew vince of Qucbec. The undersigned, convinced of the good faith 
roDtw ^^ ^j^^ p^^ ^£ Great Britain, in which that map has been rejected 

in the evidence adduced by the American Government on the line now claimed by 
New Brunsmck, must refrain from offering any other remark on the subject, inas- 
much as most assuredlv if such grounds were admitted in justification of the claim 
of that Province, for the same reason the United States were justified in the claim 
so forcibly resisted in the effective arguments of the British Commissioners under 
the fifth article of the Treaty of Ghent. The merits of the respective lines as they 
B t b ieoted I th ^^ ^^^ Satisfy the Proclamation and the Quebec Act, must 
ar^e^u of tbe'sri- therefore rest upon the actual discovery of the requisite high- 
Ufth CommiMiooen lands (to rcsult under the terms of the instructions) from the 
GiinL**'* "^""^^ ^ explorations therein committed to Major Kobinson and Captain 

Henderson. 
A very considerable misconception exists in the report under consideration with 
Canada daim* her line '^^P^^* ^ *^^ placc at which Canada claims the boundary line in 
of boundary agreeably qucstiou to Commence, which it is important to correct. Canada 
lo tba description of docs uot claim the commencement of her line of boundary at the 
ti4.^**^*^ ^''^*"^ ^^y ^^ Chaleurs, but at the Connecticut River, agreeably to 
*^ the Proclamation of 1763, thence to run towards the Bay des 

Cbaleurs, which bay is common property to both the Provinces of New Brunswick 
and Canada; and therefore, crossing the Bay of Bestigouche, does not involve any 
interruption in the line of boundary to the north coast of the Bay des Chaleurs.. 
The Act of Parliament of 1774, fixes the point on the Bay des Chaleurs at the 
western extremity of that Bay, from whence Canada claims its southern boundanr 
to run along higmands, &c., to a point in 45 ^ of north latitude on the east bank 
Tbo sootbernthiffh. ^^*^® Rivcr Connecticut. This line of demarcation has been al- 
landa aeoordiiigiy m- ready shown to satisfy all the requirements of the Proclamation 
tisfy tbe requiremenu and the Quebco Act, as exhibiting a continuity of the highlands 
olAe pobiio Acu re- ^hich divide the waters emptying into the St. Lawrence fix)m 

those falling into the sea or Atlantic Ocean, whilst the northern 
highlands, whether in a geographical point of view, or in a geological aspect in re- 
gard to the rock formation which distinguishes those highlands, do not unite or 
connect themselves with the southern range of highlands in any intermediate point 
between the extreme termination of the great valley inclosed by those raitges from 
Montpelier, lying south of the parallel of 45 ® of north latitude and Cape Bosier. 

Nor do those northern highlands, supposing their continuity to 
ittdaTn^ *he head of the Bay des Chaleurs, divide the sources of the rivers 

emptying into the St Lawrence from those falling into the sea at 
any one point in the line claimed by New Brunswick, east of the prolongation of 
the due north line from the source of the St. Croix. 

Under the express terms of the description of the western boundary of New 
Brunswick, as erected out of the Province of Nova Scotia in 1784, viz.: — *' On the 
westward by the mouth of the Biver St. Croix by the said river to its source, and 
by a line drawn due north, from thence to the southern boundary of our Province 
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of Qoebec," where even the due north line prolonged to the pretended north-west 
angle of Nova Scotia, north of the Biver Restigouche^ the Province of New Brans- 
wick could have no pretensions whatever to any territory west of that line. And 
yet it would appear that such pretensions as founded on the claim to the western 
source of the Kiver St Croix, are supported by tho. Commissioners on grounds, how- 
ever, which are wholly untenable, as the source of the River Chiputnaticook was 
by the Treaty of Amity in 1794, determined to be the true source of the St. Croix 
River, stipulated in the Treaty of 1783.* 

The pretensions of New Brunswick to that effect were, at a very early period of 
The pretentions of ^^^ Settlement of the countrjr lying south of the River Mada- 
New BriTOftirfck ^ ^^^ resisted by the Canadian Government, who claimed the 
•ieted at an early po- territory now disputed by New Brunswick down to the well- 
riod by Canada. fcuown elevated country lying south of the Grand Falls on the 

River St John, extending easterly to the head of the Bay des Chaleurs.t 

Pending the correspondence and proceedings of the two Governments on the 
subject of their respective claims arose the question of boundary between the United 
States and Great Britain under the Treaty of 1783, which, until its settlement by 
the Treaty of Washington in 1842, kept the decision of the existing difference be- 
tween Canada and New Brunswick in abeyance. But the latter Province mean- 
while persisting to extend its jurisdiction up the River St. John and Madawaska, 
west of its western line of boundary, over a territory claimed as part of the old 
Province of Quebec, in the arguments of the British Commissioners under the 
Treaty of Ghent, it became urgent on the part of the Imperial Government to set 
bounds to those pretensions of New Brunswick pending the dispute with the United 
States. 

Accordingly, in the confidential Despatch of the Right Honorable Sir George 
Tbe Jurisdiction of Murray, Secretary of State, dated 8 th April, 1830, addressed to 
New Brunswick and His Excellency Sir James Kempt, Governor of Lower Canada^ 
Canada Hmited in Sir ^\^q jurisdiction of the Province of New Brunswick was limited to 
pa^^at the Lfttie **" ^^^ Little Falls at the mouth of the River Madawaska,, f agreea- 
Falls on tbe BiTer biy to which limits the authorities of both Provinces have been 
Madawadca. governed in the seizure of timber cut on the territory disputed 

under the Treaty of 1783.§ 

Since the Treaty of Washington the Canadian Government, satisfied of it« legal 
right and the justice of its claim to the territory lying within the conventional hue 
settled by that Treaty, caused various surveys to be made of the tract of land lying 
between the River Madawaska and the River St. Francis, in view of organizing 
the same, and for disposing of the timber growing thereon as part of the public 
lands and property of Canada ; and further, on the grounds herein set forth, to 
maintain her just right to all the extent of territory lying along the American lino 
of boundary established by that Treaty, to the highlands intersected by the western 
boundary of the Province of New Brunswick, near the Grand Falls of the River St. 
John, thence easterly to the western extremity of the Bay des Chaleurs. 

But the Commissioners, in answer to the first question, have reported, as their 
The CommiMionere Opinion, that a line can be drawn for the demarcation of the Pro- 
report iavorabiy on vinces of Canada and New Brunswick, which would satisfy the 
die line claimed bj j^gal claims of cach, that is, " commencing at the point at Which 
an«rthat*the diepoted ^^^ extremity of the due north line strikes the north highlands 
HTt ol the CArritory before mentioned, and running along these highlands till reach- 
ijrioff weet of the due Jng the north coast of tbe Bay des Chaleurs at the highlands of 
iTtheall^ientgmnfof Tracadigash," agreeably to the accompanying map, bemg that 
Saxadahoe. part of the line colored green, and which lies between tbe 

• Extract No. 41. f Appendix B, Yol. IV., Journal Leglelative Aitembly, Section No. 31. 

t Ditto, Section 87. t ExtvMli Nta. 43 and 44. 
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letters A and B. They further report that a tract of country lies between the north 
highlands westward of the due north line and the line of the United States, which 
according to the strict legal rights of the two Provinces, belong to neither, beine 
included within the line marked B C, and in the map which, in 1763, formed 
part of the ancient territory of Sagadahoc. 

With respect to the first part of the Report, it has been shown that the northern 
highlands, according to the well-iiscertained natural features of the country in dis- 
pute, do not fulfil the characteristic attributes required in the Proclamation of 1763 
nor the Quebec Act ; and, as regards the second part of the Report, founded on the 
supposed boundary of the ancient territory of Sagadahoc, it must be assumed that 
the Commissioners, in resorting to such an argument to establish the neutrality of 
a portion of that territory in question, were unacquainted with the arguments 
urged by the Agents of the British Crown on the boundary question with the 
United States. The energy with which the -British Commissioners resisted, on 
The claim set up by behalf of Great Britain, the extension of the grant of Sagadahoc 
the United States re- to the line the Commissioners would fain assign -to that ancient 
8**^da*h **** Yudh^ territory, renders an appeal to those limits in the present contro- 
thlf^British'^ommiZ vcrsy at least anomalous, as coming from a British Commissioner, 
gfonert under the and it would be Calculated to impugn, in the eyes of a foreign 
Treaty of 1783. country, that good faith by which the British Crown is well 

known to have been animated in its resistance to the claims of the United States as 
their north-eastern boundary. 

It would, therefore, unnecessarily extend this Report to enter into a discusssion 
on the claim which was set up by the United States as the limit of the ancient grant 
of Sagadahoc to the country lying at the sources of the rivers emptying into the St. 
Lawrence. It is only necessary to refer to the documentary evidence on the sub- 
ject, investigated by Messrs. Featherstpnhaugh and Mudge, to establish the sound- 
ness of the refutation of that claim. * 

In illustration of the claim of the United States in regard to its north-eastern 
The northern bound- houndary may here be mentioned the map published by Guillaume 
ary of the New Eng. Dc TIslc lU 1783, on which is represented by a red line (it is sup- 
land Provinoee, ac- poscd drawn by Franklin, one of the American Commissioners 

S!I^l7es*rri?ted''to"tht ^^^^ ^^ ^.^^}^ ^*^^ ^^^ adjustment of the line of boundary with 
southern highlands or Great Britain) the northern boundary of New Hampshire, one of 
aourcee of the Atlantic the Old English Provinces. 

rivers. 

It is apparent that the line of boundary then claimed by the United States did 
not extend northwardly beyond the sources of the Atlantic Bi vers west of the river 
St. Croix, and therefore that the ancient grant of Sagadahoc was restricted to the 
highlands south of the Biver St. John. 

But it has been already shown that Canada was anciently contiguous not only 
with Acadia, but with the New England Provinces from the Connecticut River to 
the Bay des Chaleurs, and therefore, whatever line of boundary might arise out of 
the dispute with the United States (representing the old English Provinces) became 
of right the boundary of Canada, whilst the settlement of a continuous line of bound- 
ary with Acadia or Nova Scotia would rest upon the instruments which defined the 
southern boundary of the Province of Quebec. 

The Commissioners having thus evidently paved the way to the dismemberment of 
Canada in reporting the northern highlands as the southern boun- 
of"the^CommW^^^ ^^^ ^^ *^® Province of Quebec; secondly, rejecting the Hne 
claimed by Canada as its southern boundary ; and, thirdly, repre- 
senting part of the disputed territory as forming part of the ancient grant of Saga- 
dahoc ; — then, as an act of mere indulgence towards Canada, purporting to be for 

• Extracts Nos. 7. S, 10 and 11. 
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the practical convenience of both Provinces at issue, allow Canada to retain the nar- 
row strip of land north-west of the United States boundary line, assigning the re« 
mainder of the disputed territory to New Brunswick. 

The above analysis of the Report under consideration points out how vitally 
would be affected the ancient land-marks of Canada were this recommendation of 
the Commissioners acceded to by the Imperial Government, and it behoves the 
Province to avail itself of the opportunity thus offered by the Right Honorable 
Theretoiiofthedeii- *^® Secretary of State for the Colonies to enter its dissent from 
beraUons oftheCoin. the rcsult of the Commissioners' deliberations as contained in 
niMioiMn do not their Report, which in the opinion of the undersigned, neither 
d^^ *f c**^dl.'*^** satisfy the strict legal claims of the Province of Canada, nor in the 
conventional line of boundary, which they recommend as far as 
Canada is concerned, combines the greatest practical convenience to both Provinces, 
for the following reasons : — 

Ist. Because the boundaries of Canada, founded on Treaties, Proclamations, and 
ReMons why Canada ^^^^^ solemn public acts, extend southward to the boundary ori- 
eann^t aecedo to tba ginally claimed by Great Britain as the boundary between the 
oonrentionai line of British posscssious in America and the United States, which has 
Ae^^'^*''***' ^° ®'°^ ^®° restricted by the Treaty of Washington to the conven- 
tional line now existing under the authority of that treaty. 

2nd. Because Canada has also a legal right to all the territory extending south- 
wardly to the line ^^ along the highlands" forming the " axis of maximum elevation" 
from a point in the said highlands intersected by the western boundary line of the 
Province of New Brunswick, eastwardly to the 6ay des Chaleurs at Dalhousie. 

3rd. Because part of this territory, anterior to the Treaty of 1763, was granted by 
the King of France, and composed the frontier settlements of Canada on the side of 
Acadia, mtended, according to the spirit of the Imperial Act of 1774, to be enclos- 
ed within the Province of Quebec, which exercised jurisdiction over that territory. 

Hence, instead of New Brunswick seceding from any of her rights, as the Com- 
missioners would assume in the conventional line of boundary 
encroacbM^apon Ca- ^^^^y havc recommended, this line would, in fact, be an encroach- 
nada to the extant of mcnt on Canada to the extent of upwards of three millions of 
opwardfl of three mil- acres ; Over one-halfofwhich territory, that part lying north of the 
ona o acres. Restigouche and St. John Rivers, Canada has asserted and ex- 

ercised its jurisdiction, the other half, south of the Restigouche, having tacitly been 
left under the jurisdiction of New Brunswick, 

The strict legal rights of Canada, with reference to her boundary on the side of 
New Brunswick, being, as the undersigned hopes, thus irrefragably established, he is 
ofopinion, however, that a conventional line of boundary between the sister Provinces 
mi^t be adopted that would, in combining the greatest amount of practical con* 
Tenience to either of the Provinces, meet the views of Her Majesty's Imperial Go- 
Temment consistently with the just and legal claims of both Provinces. 

This conventional line of boundary which the undersigned would respectfully 
LI f bo nda be- submit to the Consideration of your Lordship would be as follows, 
tween^ the°Pro7incet that is to Say: — Commencing on the north bank of the River St. 
aobmitted for the oon- John at the mouth of the nver commonly called ** Madawaska," 
■Merat^n of Her Ma- thencc running towards the north-east on ^ course parallel with 
jeaty a oTemmen ^j^^ j.^^ traccS by the Commissioners of Boundary under the 
Treaty of Washington from the outlet of Lake Pohenegamook to the north-west 
branch of the River St. John, until intersected by that branch of the Restigouche 
River called the Grande Fourche or Kedgewick, thence to the middle of the chan- 
nel of the said river, and then south-easterly down the middle of the channel of the 
aaid River Kedgewick to the middle of the channel of the Restigouche River, thence 
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down the middle of the said channel easterly to the month of the said Biver Bes- 
tigonche in the Bay des Chaleurs, and thence through the middle of the bay to the 
Gulf of St. Lawrence, giving to the Provinces of Canada and New Brunswick the 
islands in the River Kedgewick and Restigouche nearest to the shores in front of 
the said Provinces. 

This line, delineated on the accompanying map by the letters A B C D, and 

which may with greater facility and at a lesser expense be defia- 

Siin!nirboundlI^^ ed in the field and marked by proper monuments, wUl divide the 

territory in dispute in a manner to do the least possible injury to 

Canada, whilst it will add upwards of 3,000 square miles to the Province of New 

Brunswick, for which it possesses no strict legal right. 

In the foregoing Report the question iat issue has been examined as one to be de- 
Th d* tm t of a ^^^^^ entirely upon the evidence of facts, as one dependent 
line of boundary r«t- UDon the language of the public documents and the geogra- 
iof( upon the geognpU phical features of the country, and wholly irrespective of any 
caliHid natural feature! consideration which the Commissioners have had in contem- 
country. plation when adverting to the ** meritorious claims" of New 

Brunswick, the bearing of which, upon the conclusions to be arrivad at in such a con- 
troversy, does not appear very obvious. 

With the desire in the Report of the Commissioners that no reference should be 
to h d °^^® ^^ ^^^ arguments resorted to hj Great Britain in its con- 
cuai*e'^ntornnd Informal trovcrsy with the United States relative to the north-east bound- 
tion eoiiected under ary, it has been found wholly impossible to comply ; nor, indeed, 
the Trwty of 1783 could any urgent reason be assigned for excluding those arguments 
unaToi a e. ^^^^ Consideration, based as they are upon all the public docu- 

ments, to which a reference must necessarily be bad by Canada in resisting the 
pretensions of New Brunswick over a large section of the territory of this Province. 

The undersigned, therefore, sensibly conceiving that, so far from militating against 
coming to a just and equitable judgment upon the respective claims of the two Pro- 
vinces, an appeal to the arguments of the Commissioners and Agents of the Imperial 
Government, pending the controversy with the United States, is best calculated to 
facilitate the investigation, and to lead Her Majesty's Government to such a deter- 
mination as will comport at once with consistency, and vrith the territorial rights of 
the Province of Quebec. 

All which is respectfully submitted. 

J. H. PRICE, 

Commissioner of Crown Lands. 



Since the foregoing statement was prepared, it is satisfactory to have to remark 
that the description tnerein contained of the characteristic features of the country 
along the lines of boundary, respectively claimed by Canada and New Brunswick, 
is corroborated and borne out by the result of the exploratory surveys and opera- 
tions performed by Major Robinson, commissioner appointed to explore the country 
for a line of Railway from Halifax through New Brunswick to Quebec, which re- 
port has been laid before the public, and alluded to in the speech of His Excellency 
the Governor General, at the opening of the present session of Parliament. 

As the description which this valuable document affords of the country along the 
different routes explored through that portion of the disputed territory, from the 
Tobiq[ue River and mountains to the highland range along the St. Lawrenoe, is fully 
sustained by the existing knowledge of uiat tract of country. The following extracts 
of the Report describing the 4th and 6th obstacles, of the five which Maj^ Bobin- 
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son enumerateB to the carrjdng out of the proposed railway through that section of 
country, is respectfully submitted as bearing upon the geographical information 
desired to be obtained from the explorations directed in Mr. Gladstone's instruct 
tions: — 

EXTRACTS- 

" 4. The fourth obstacle is the broad and extensive range of highlands which oc- 
cupies nearly the whole space in the centre of New Brunswick, from the Miramiohi 
Kiver north to the Bestigouche. Some of these moimtains rise to an altitude ex- 
ceeding 2,000 feet. 

" The Tobique River runs through them, forming a deep valley or trough, which 
must be crossed by the direct line, and increases greatly the difficulty of passing 
by them. 

" The lowest point of the ridge overlooking the Tobique River at which any line 
of railway must pass, is 1,216 feet above the sea. Then follows a descent to the 
river of 796 feet m 18 miles ; and the summit level on the opposite ridge of crest be- 
tween the Tobique and Restigouche waters is 920 above tne sea, or a ridge of 500 
feet above the point of crossing the Tobique water. These great summit levels^ 
which must be surmounted, form a serious objection to this route. 

^' The eastern line by the coast avoids this chain altogether. ' The greatest sum- 
mit level along it will not be above 368 feet, while the distance by each from the 
Province line at Bay Verte to the Restigouche River (the northern limit of New 
Brunswick) will be as nearly as possible the same, there being only a difference of 
one mile in these two routes through this Province." 

" The rocks composing this chain of mountains are granite, various kinds of slateef, 
grauwacke, limestone, sandstone, &c. 

*^ 5. The fifth and last obstacle to be overcome, and which cannot be avoided by 
any of the routes, is the mountain range running along the whole course of the 
River St Lawrence in a very irregular line, but at an average distance from it of 
about 20 miles. It occupies, with its spurs and branches, a large portion of the space 
between the St. Lawrence and the Restigouche Rivers* 

" The rocks and strata composing this range are of the same character and kind 
as the Tobique range. The tops of the mountains are as elevated in this range as 
in the other. 

*^ It will be evident, therefore, that any line from the coast of Nova Scotia to 
the St Lawrence has a genei*al direction to follow, which is the most unfavorable that 
could have occurred for it, having to cross all these mountain ranges, streams, and 
valleys at right angles nearly to their courses. 

*^ The explorinj; parties failed to find a line through this range to join on the di- 
rect line through New Brunswick, but succeeded in carrying on the eastern or Bay 
Chauleurs' route, owing to the fortunate intervention of the valley of the Metape- 
diac River. 

Thp line which was tried, and failed, was across from the Trois Pistoles River by 
the head of Green River, and down the Pseudy, or some of the streams in that 
part running into the Restigouclie River. 

" A favorable line from Trois Pistoles was ascertained from Eagle Lake and Tor- 
cadi River as far as the Rimousqui ; and it is probable that by ascending this river 
and ascending the Kedgewick River, this line (route No. 4) could be completed. 

'* But it is most improbable that it could compete in favorable grades with the 
Metapedia. 

** It will be allowing it sufficient latitude to suppose it will be equal in engineer- 

22 
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mg merits, and that if accompUsbed it will give the route No. 4 an apparent advan- 
tage of 40 miles in distance* 

** A very striking characteristic in the geological f(M*mation of North America, 
and which has been noticed in the writings of persons who described the country, 
is the tendency of the rock strata to run in parallel ridges in courses north-easterly 
and south-westerly. 

^ ^ On referring to the General Map No. 1, and confining the attention more par- 
ticularly to that portion of country east and north of the St. John Biver, through 
which any Une must pass, this general tendency cannot fail to be remarked : 

** The Biver St. Lawrence, the main Bestigouche Biver and intermediate chain 
of mountains, the Tobique Biver and mountains, all the streams of New Brunswick 
fthe main trunk of St. John, a branch of the Miramicbi excepted) ; 

^* The Tobequid ran^e, the Bay of Fundy, and a high and rocky range along the 
Atlantic shore, have all this north-east and south-western tendency. 

** The lines explored for the direct route through New Brunswick were obliged, 
on this account, to keep the elevated ground crossing the upper parts of the streams. 

^^ Bv so doing a line was found to the Bestigouche* which may be considered 
just within thenmits of practicability, but having very unfavorable summit levels to 
surmount. 

^^ And the peculiar formation of the strata and general course of the valleys and 
streams, renders it most improbable that any further explorations to improve this 
direct line through New Brunswick would be attended with much success. 

*' Very fortunately for the eastern line, one of the branches of the north-western 
Miramichi presented itself as an exception to the general tendency, and enabled 
that line to reach the coast of the Bay Chaleurs. 

" The distance across in a direct line from the coast of Nova Scotia to the St. 
Lawrence has been stated at about 360 miles, forming the difficult and unfavoura- 
ble portion of the line. When the St- Lawrence mountains are passed, then the 
tendency of the strata and courses north-easterly and south-w.esterly becomes aa 
favorable for the remaining 200 mites along that river as it was before adverse. 

*^ The general character of the ground between the St. Lawrence Biver and the 
mountains is that of irregular terraces or broad valleys, rising one above another by 
steep short banks, having the appearance as if the river had at some former perioda 
higher levels for it« waters. 

** The streams run along these valleys parallel with the course of the St. Law- 
rence, until meeting some obstruction, they turn suddenly off and find their way 
over precipices and falls to the main river.'' 

J. H. PBICE, 

Commissioner of Crown Lands. 

Crown Land Department, 

Montreal, February 1, 1849. 



Enclosure 3, in No. 18. 

EiTTRACTS from the Beport of Colonel B. Z. Mudge and G. W. Featherstonfaaugb, 
Esquire, Commissioners appointed by Her Majesty. 

Foreign Office, April 16, 1840. 
My Lord, — ^Na 1. — ^In obedience to your Lordship's instructions, dated July &, 
1839, requiring us to i)roceed to Her Majesty|s Province of New Brunswick, for 
th« purpose of makbg investigationa ^' respecting the nature and configuration of 
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the territory in dispute" between Her Majesty's Goyemment and the Government 
of the United States of America, and to " report" which of the three following 
lines presents the best defined continnity of highland range: — 

'^ First. The line claimed by the British Commissioners from the source of the^ 
Chaudi^re to Mars HilL 

'^ Secondly. The line from the source of the Chaudiire to the point at which a 
line drawn from that source to the western extremity of the Bay des Chaleurs^ in- 
tercepts the due north line. 

*' Thirdly, The line claimed by the Americans from the source of the Chaudi&re 
to the point at which they make the due north line end." 

We have the honor to present the following report of our proceedings, and of the 
results which we have arrived at, accompanied with the map, marked A, of the 
territory in dispute, and of the countries adjacent to it, together with a sheet, mark- 
ed 6, of extracts from other maps, and containing a section and a sketch, all of 
which are alluded to in this report* 

Having found the physical geography of the disputed territory very much at var- 
iance with all the accounts of it, to which we had had access, and perceiving that 
the popular opinions regarding it both in Great Britain and in the United States 
of America owed their origin to the previous surveys and negotiations respecting 
the boundary question, some of which surveys we found singularly at variance with 
our own careful observations, made on the spot, as to the heights of some leading 
points of the oountnr of vital importance to the question, we came to the conclu- 
sion that the most significant of those previous estimates, and which were connect- 
ed with important inferences, were conjecturally made without knowledge of the 
truth, and that thus very incorrect statements ha<] been submitted to the judgment 
of the sovereign arbiter, to whom under the Convention of the 29th September, 
1827, those previous surveys were to be referred. W^ shall in the course of this 
report point out to your Lordship these inaccuracies in a more specific manner. 

We close these preliminary remarks by stating, that under these circumstances it 
has appeared to us that such a lucid exposition of the boundary case as would be 
deemed useful and satisfactory by your Lordship, would be best made by first re- 
viewing, in a brief maaner, the history of that part of North America connected 
with the disputed territory, with a view to discover how fSsir the ancient descriptions 
of the territorial demarcations, therein, coincide with the boundary intended to be - 
established for the United States, by the second Article of the Treaty of 1783 ; and 
by then proceeding to a description of the physical geography of the country, and to 
an investigation of the three geographical lines. 

No. 2. In 1702 war broke out again, subsequently to which came the Peace of 
Utrecht in 1713, when France ceded to England for ever her rights to all "Acadia,** 
according "to its ancient limits.** The misunderstanding which now arose in the 
construction of this expression ended in the war of 1756, and the annexation of all 
the possessions of France in North America to the British empire. 

No. 3. We have entered into this brief historical sketch to draw your Lordship's 
attention to the fact, that the most ancient limits of Acadia are those described in 
the Letters Patent to De Monts in 1603, from the fortieth to the forty-sixth degree 
of north latitude ; and that this parallel, when protracted through the disputed 
territory to the west, passes through the highlands at the very point where they 
divide the sources of the Chaudidre from the most western waters of the Penob- 
scot. That these same highlands continued from thence running south of the River 
St. John, in a north-east direction, as far as the western termination of the Bay 
des Chaleursj appears to have been known at an early period. 

We also find proofs in various concessions made by the Crown of France in 
ancient times, that all its grants made further to the north than the limits of thb 
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Patent of De Moots, were placed witfain the jurisdiction of the castle of St. Lewis^ 
8t Quebec ; from whence the inference may be fairly drawn, that the country north 
of the 46th parallel was considered at all times to be within the jurisdiction of 
Quebec. We shall quote a passage from ozle of these grants before we enter upon 
'this branch of the subject in more detail: — 

" Concessions de M. de la Barre, Gouverneur, de Canada, et M. de Meules, In- 
" tendant de la Nouvelle France, k Renes d' Amours, Sieur de Dignancourt de 
terres k la Rivifere de St, Jean, pr^s de Medoctet, du 20 Septembre, 1684." 

No. 4. The Fief of Meductit thus conceded lies north of the 46th parallel of 
north latitude, and the feofiee is bounfl in the grant to bear ^^ foi et hommage k sa 
Majesty, au Chateau de St. Louis de Cette. Donnd k Quebec, le 20 Septembre, 
1684." 

No. 5. We shall proceed to show that the right of Mas^sachusetts to go to the 
River St. Lawrence was denied by the British Government before the establishment 
of the southern boundary of the Province of Quebec by the Royal Proclamation of 
1763, and that the question of the northern boundary of Massachusetts as respect- 
ed the Sagadahoc territory continued unsettled after that period. 

No. 6. The English title to any part of this country first began 1713, at the Peace 
of Utrecht, when France ceded Acadia according to its ancient limits, which ex- 
tended only to the forty-sixth degree of north latitude ; and the English title to the 
remaining part of the country accrued at the Peace of 1763 without the northern 
boundary of Massachusetts ever having been defined by any Act of the British Go- 
vernment from the earliest of those periods. We think it, therefore, manifest that 
the northern boundary of Massachusetts has always stood nearly in the same rela- 
tion to the Charter of 1691 that her eastern boundary stands in to that of 1621. It 
has been stated that in the Charter of the colony of Massachusetts Bay, granted by 
William and Mary in 1691, the original grant of the colony of Massachusetts, ly- 
ing east of New Hampshire, which had been vacated, was revived, and the Province 
of Maine, the Sagadahoc country, and Nova Scotia, were annexed to it. 

No. 7. The Province of Maine had been granted by Charles, the First on the 
8rd of April 1639, to Sir Ferdinando Gorges. It consisted of an area comprehend- 
ded between two lines, one extending from the coast by the Picataway River, 120 
miles into the interior, and the other further east extending up the Kennebec River 
for the same distance. This area is marked out on many of the older maps, as well 
as on Mitchell's, and has its northern limit far to the south of the heights of land 
described by Pownall, hereafter to be mentioned. 

No. 8. The colony of Massachusetts had acquired Maine by purchase in 1677, 
from Sir Ferdinando Gorges, and by the Charter of 1691 acquired a war-title to 
the country intervening between the Kennebec and the territories of Nova Scotia. 
This country, in the grant by Charles the Second to his brother the Duke of York 
in 1664, was bounded on the west by the Kennebec River, and so upwards by the 
shortest course to the River Canada northward. But the whole of this country 
was within the ancient limits of Acadia. The French had constructed a fort at the 
Kennebec, and at various points on the coast eastward from that river. These 
were subdued in 1654 by Major Sedgewick, under a Commission from Cromwell, 
who summoned the Sieur Charles de St. Etienne to surrender all that part of the coun- 
try ; and the summons being obeyed, he took possession of the French ports of Penta- 
goet (Penobscot), St. Jean, and Port Royal. On the 9th of August, 1656, Crom- 
well granted the country under the Great Seal of England to the same St. Etienne, 
Thomas Temple, and to William Cro^me, under the designation of "the country 
and territory called Acadia, and a part of the country, callwi Nova "Scotia f and in 
the same year Temple was sent out as Governor. Subsequently in 1664 Charles 
JL granted the territory to the Duke of York, and annexed to the grant the coon* 
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try west of the St, Crbii, as far as the Kennebec. But in 1667 the whole country 
was, by the 10th Article of the Treaty of Breda, restored to France under the 
designation of '^Le pays appele TAcadie, situ6 dans TAmerique Septentrionale^ 
dont le Boi tris-chr^ti^n a autrefois jouL" 

No. 9. But the Royal Charter of 1691, even if it had been annulled in relation 
to Sagadahoc by the Treaty of Byswick, furnishes no ground for a claim on the 
part of Massachusetts to go to the St. Lawrence. The words of the Charter are 
simply : — " Those lands and hereditaments lying and extending between the said 
country or territory of Nova Scotia, and the said river of Sagadahoc." The furthest 
point, therefore, to which this north-western corner of Sagadahoc can be claimed is 
the source of the river, which being the Kennebec Eiver, is the point passed by 
the highlands of the Treaty of 1783, in north latitude 46 ® or nearly so. This 
Charter, then, gives no title beyond the head of that river. Indeed the pretence 
to ^o from thence to the St. Lawrence has been altogether discountenanced by in- 
telligent Americans^ who had carefully studied the subject both before and after 
their independence. 

No. 10. Now it is obvious that this opinion is founded entirely upon the hypo- 
thesis that the country in question had never been restored to France by any Treaty, 
whereas we have seen that it had been twice restored, in 1667 and in 1697. But 
this opinion of the law officers did not sanction at all the right of Massachusetts to 

fo to the St. Lawrence, — a right, as we have before seen, which was not granted 
y the Charter of 1691. The opinion is purely applied to the terms of the Charter 
of 1791, and not to those of the grant of 1664 to the Duke of York, and runs 
thus : — 

Upon considering the said case and questions, and the evidence laid before ua, 
and what was alleged on all sides, it appears to us, that all the said tract of land 
lying between the Bivers Kennebec and St. Croix is, among other things, granted 
by the said Charter, to the inhabitants of the said Provinces, &c. 

No inference can be drawn from this, that they meant to sanction the right of. 
Massachusetts to go to the St Lawrence, although it is insinuated by the American 
statement. 

No. 11. It may therefore be safely asserted, that no act of the British Govern- 
ment, in relation to the annexation of the Sagadahoc territory to the colony of 
Massachusetts Bay, gave that colony a title to any part of it beyond the description 
contained in the Charter of William and Mary (1691), viz. : — 

*^ AH those lands and hereditaments lying and extending between the said coun- 
try or territory of Nova Scotia, and the said River of Sagadahoc ;" which being 
construed as far as the sources of the Kennebec Biver, coincides with the most 
southerly source of the Biver Chaudiire. 

No. 12. From the earliest periods, it had been known to the French and English 
settlers in that part of North America, that a great axis of elevation or height of 
land, which had its origin in the English colonies, passed to the north-east, throw- 
ing down from one flank at about 45 ^ north latitude, the head waters of the Con- 
necticut River, which empties itself to the south into that channel of the Atlantic 
Ocean which separates Long Island from the continent; and from the other 
fiank, the head-waters of the St. Francis River, which empties itself in a north- 
westerly direction into the River St Lawrence. Further to the north-east, the 
head-waters to the Kennebec, and the most western sources of the Penobscot, take 
their rise in the same height of land. These two rivers discharge themselves into 
the Atlantic Ocdhn, whilst the Chaudifere River, the sources of which almost inter- 
lock with those of the two last-named rivers, empties itself into the St. Lawrence^ 
neariy opposite to Quebec. Ec^ually close to the sources of the Chaudi^ and the 
Penobscot, and in about forty-six d^rees of north latitude, the south-weet branches 
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of the St, John are derived from the same height of land. This river, after run- 
ning for about 160 miles in a north-easterly coarse, nearlj parallel to the same axis 
of elevation in which it takes its rise, turns to the south-east, and at the Great 
Falls of the St. John in north latitude 47 ^ 2' 39", passes through the same axis, 
and proceeds to discharge itself into the Bay of Fundy. It is further of importance 
to observe, that the trail or path of the Indian nations between the Atlantic Ocean 
and the Kiver St. Lawrence, lay across that height of land from the earliest times ; 
and that Quebec, which is situated on that part of the St Lawrence, where the 
river suddenly contrasts in breadth, and which receives its name from the Indian 
word Kebec, signifying narrow, appears to have been a place of ^resort for the In- 
dians, long before the white men visited the country. 

From Quebec, the Indians were wont to pass up the Chaudidre in their bark 
canoes, carrying them across the Portages, and over the height of land to the waters 
of the Penobscot, and continuing down which to near the forty-iifth degree of north 
latitude, they then turned up one of its eastern branches, called Passadumkeay^ 
whence, making a small portage of about two miles, they got into the westernmost 
waters of the St Croix, and so reached the Bay of Fundy ; performing the whole 
distance of about 275 miles by water, with the exception of perhaps twelve miles of 
portage, over which, according to the custom still in use by the North American 
Indians, they carried their light birch-bark canoes. 

No. 13. Can there then be a doubt amongst in teUigent men, that the highlands 
mentioned in the Boyal Proclamation are the identical highlands, or height of land, 
described in the Extracts from Pownall's work ? or that the two classes of rivers, 
spoken of as being divided by those highlands (one class falling into the St. Law- 
rence, and. the other into the sea) are on the one band, the St Francis and the 
Chaudi^re of Pownall, the only rivers which there empty themselves into the St 
Lawrence ; and, on the other hand, the Connecticut, the Kennebec, and the Pe- 
nobscot, the only rivers which from thence fall into the Atlantic Ocean ? the Con- 
necticut rising, as Pownall states, '^ in 45 ^ 10', at the height of land between 
Kennebaeg and Chaudi&re," and the Kennebec and Penobscot having their beads^ 
as he also states, in the same height of land. 

No. 14. It is not true then, as has heretofore been stated, that the Royal Pro- 
clamation of 1 763, is silent as to that part of the country intervening between the 
highlands, where they confusedly divide the St Francis and the Chaudidre from 
the Connecticut, the Kennebec, and the Penobscot, and the further continuation of 
those highlands, in the direction of the Bay of Chaleurs ; for it distinctly speaks of 
the highlands as dividing the rivers that empty themselves into the St. Lawrence 
from those which fall into the sea ; and we have not shown that the Penobscot, 
which is admitted to fall into the sea, actually extends nearly across the whole south- 
em front of the disputed territory, having its most eastern source distant more than 
one hundred miles from its most western source, and the whole of it« branches being 
thrown down by highlands, which we shall hereafter show to be a continuation of 
the highlands which divide it from the Chaudi^re. 

No. 15. The Proclamation of 1763 states also, that the line of boundary of the 
Government of Quebec, is to pass along the " north coast of the Bay des Chaleurs ;** 
it does not state, as has been erroneously asserted, that the line passes along the 
highlands, which are on the north coast, so as to place the whole of that part of the 
country, down to the water's edge of the bay, within the jurisdiction of Quebec. 
And it is a fact, which will hereafter be shown, that the highlands do extend from 
the eastern sources of the Penobscot, to the Bay of Chaleurs, forming a perfect 
continuity of highlands from that bay to the heads of the Chaudiire. 

No. 16. The propriety of including all the settlements accustomed to be governed 
by French law, and professing, as the Canadians of those settlements did, the Boman 
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Catholic religion, was manifestly one of the* motives for extending the jurisdiction 
of Quebec, wherever the settlements were French. This is evident, both from the 
language of the Proclamation of 1763, where the boundary line is directed to go 
** also along the north coast of the Bay of Chaleurs," because various fishing settle- 
ments were there ; and from the recital of the. same boundary in the Act 14, Geo. 
III., 1774, commonly called the Quebec Act, where the southern boundary is thus 
described : — ^^ All the territories, islands, and countries, in North America, be- 
longing to the Crown of Great Britain, bounded on the south by a line from the 
Bay of Chaleurs, along the highlands which divide the rivers that empty themselves 
into the St Lawrence, from those which fall into the sea, t-o a point forty-five de- 
grees of northern latitude, on the eastern bank of the Eiver Connecticut." 

On a review of the preceding pages, it will be seen that we have shown : — 

1st. That the colony of Massachusetts Bay acquired at no time any title to lands 
lying north of the ancient limits of Acadia, which extended only to the forty-sixth 
a^ree of north latitude. 

2nd. That the height of land described by Evans and Pownall in 1755, extended 
to the eastern branches of the Penobscot. 

3rd. That the description of the southern boundary of the Province of Quebec, 
in the Boyal Proclamation of 1763, was derived from the information publbhed by 
Evans, the highlands there spoken of being identical with the height of land laid 
down in Evans' map. 

4th. That the boundary description contained in the Commission of Governor 
Wilmot, and other Governors; in the Quebec Act of 1774; in the Resolutions of 
the Congress in the Secret Journals; in the Boyal Proclamation of 1763; and m 
the Treaty of 1783, are well identical with each other; and — 

Lastly. That this was admitted to be so by the State of Massachusetts, by their 
public acts in 1792, and by their published maps in 1816. 

It has before been shown by the Royal Proclamation of 1763, as by the subse- 
quent Act of the 14th Geo. IIL, 1774, that the southern boundary of the colony 
of Quebec, was a line running from near the sources of the River Chaudi&re to the 
Bay of Chaleurs; the due north line, then mentioned in the three Commissions just 
alluded to, being directed to stop at the southern boundary of the colony of Quebec, 
in like manner as, by the 2nd Article of the Treaty of 1783, it is enjoined to stop 
at the highlands. It appears, therefore, manifest, that the southern boundary and 
the highlands are identical ; and we think it equally so. 

No. 17. Submitting the reasonableness of our conclusions, most carefullv made 
from one step of deduction to another, we desire to contrast them with the very 
irrational and intolerable inconsistencies that obtrude themselves, when considering 
the results that present themselves in a contrary sense. 

Physical Gtography of the Country. 

No. 18. There is no part of the surface of the Globe where the tendency of the 
rock strata to run north-easterly and south-westerly in parallel ridges is more strongly 
marked than in North America. 

No. 19. By reference to the map, it will be seen that the southern edge of this 
section of elevated land, thus described, runs north easterly, from about 43 ^ 20' 
to 46 ® north latitude ; and that if it were further protracted easterly, it would con- 
tinue along that elevated part of the country, where we, in the map, place the axis 
of maximum elevation of the whole country, to the Bay of Chaleurs.. 

Na 20. The other two ridges being, one of them the line of highlands overlook- 
ing the St. Lawrence, and claimed by the Americans to be the highlands of the 
Treaty of 1783, and the other the only line of highlands which maniiestly fulfils the 
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intentions of the treaty, and the character of which we shall now examine more 
in detail. 

No. 21. These two ridges, as will be apparent from an examination of thfe map, 
are the main branches of a common stem which runs between the River Hudson of 
the State of New York and the Connecticut River, and which divides into two 
branches on reaching the forty-fourth degree of north latitude. 

No. 22. The southern branch {vide map A), holding its course north-easterly, 
throws down from its south-east flank the head streams of the Connecticut River, 
those of the Androscoggin, and those of the Dead River (a branch of the Kennebec 
River), a little to the north of the forty-fifth degree of north latitude ; whilst on the 
opposite, or north-west flank, the most southern head streams of the ChaudiSre 
River take their rise. Continuing its north-easterly course, it separates the Da 
Loup, another branch of the Chaudiere, from the most western course of the 
Penobscot River, which discharges itself into the Atlantic Ocean. This ridge is the 
one which Pownall describes, and which the Royal Proclamation oi 1763 fixes as the 
southern boundary of the government of Quebec, viz : — 

**The said line, crossing the River St. Lawrence and the Lake Champlain in 
forty-five degrees of north latitude, passes along the highlands which divide the 
rivers that empty themselves into the said River St. Lawrence from those which 
fall into the sea." 

No. 23. Having separated the Du Loup from the western sources of the Penob- 
scot, the ridge now tends more to the eastward, but always in a bold continuous 
manner, until it reaches west longitude 69 ^ 40*, when the peaks become separated 
occasionally by wide gaps, the portions connecting the peaks being nevertheless very 
elevated. As it passes further to the east its continuity becomes more interrupted; 
it assumes a character of much less elevation than it maintains west of seventy de- 
grees of west longitude, so that when it reaches 68 ^ 32' west longitude, it takes a 
subordinate character, although it still continues to form a part of the axis of maxi- 
mum elevation. Thence, passing north-easterly, and intersected at times by the 
Roostuc River, west of the tributary stream called St Croix, this ridge throws 
"down the eastern branches of Penobscot to the south, and keeping its course by a 
well-defined elevation south of the Roostuc, it strikes the valley of the River St^ 
John, nearly opposite to the mouth of the Tobique River. From that point east- 
ward the ccftmtry again rises rapidly in elevation, and presents the same character in 
a continuous elevated range, interrupted only by a few slight depressions^ until it 
approaches the shores of the Bay of Chaleurs. 

No. 24. The section of elevations which we have placed on the left margin of the 
map, taken between the extreme points, viz., the Bay of Chaleurs and the sources of 
the St. John, with the barometrical height in English feet, will give a just view of 
the elevation of the country along the whole line. We have not been able, for want 
of room, to place upon this section all the barometrical elevations we have taken be- 
twixt the River St. John and the Bay of Chaleurs, neither do all the elevations 
taken by us appear on the map, the scale upon which it is projected not admitting 
of their being all placed on their respective localities. That part of the section 
nearest to the Bay of Chaleurs only represents the height of the land on the north- 
ern face of that portion of the axis of maximum elevation which runs between 
the points above spoken of. A line running westerly from Bathurst and a little to 
the south of Middle River, gives a series of elevations in English feet above the sea, 
from east to west, as far as Nictor Lake, where the line joins the series of elevations 
of the northern face as follows :— 236, 278, 550, 714, 815, 779,802, 873, 1,049, 
1,078, 850, 1,367, 1,934, 1,261, 819, 1845, 2,110, 1,583, 1,846, 2,110. The dis- 
tance upon which these elevations are distributed is about fifty-six miles. A few of 
these were taken down upon conspieuous peaks, but the intervals between them are 
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oontionooel^ of a lofty^ chairacter. The ^neral aspect of the whole line corvefiponda 
with its height^ and is mountainous. The Mepisiquit River, which flows to the 
east; and which empties itself into the Bay of Ohaleurs at Bathurst, takes its rise» 
together with its northern branches, in this chdn, as likewbe does the Upsal^uitch| 
which flows to the north to join the Bestigouche. From Nictor Lake the axis con- 
tinues to the Biver St John in a south-westerly direction, trending between the 
Tobique Biver and the Salmon Biver in a bold continuous ridge, varying from 750 
to 1,000 feet. On the west side of the St. John it re-appears on the south bank of 
the Boostuc, near the falls of this river^ where it has an elevation of 710 feet. 
From thence the section, with the heights expressed in English feet, exhibits the 
elevation of the country to the sources of the St. John. We have not continued it 
any further to the south-west, as the ridge from thence preserves a continuous lofty 
character to the head-waters of the Connecticut Biver, with an average height of 
about 2,000 feet We thought it unnecessary to extend the section to so great a 
distance, nor could we have done it conveniently upon the proper scale. 

No. 25. We therefore present this axis of maximum devation of the whole coun- 
try as the true highlands intended by the 2nd article of the Treaty of 1783, uniting 
to the character of highlands, as contra-distinguished from lowlands, the condi- 
tion required by the Treaty of dividing the *^ rivers that empty themselves into the 
St Lawrence from those which flow into the Atlantic Ocean to the north-western- 
most head of the Connecticut Biver." It will be seen hereafter that this is the only 
part of the disputed territory where highlands of a similat character are to be found. 

No. 26. By reference to the map A, Your Lordship will observe than no chain or 
ridge is found extending from the most southern source of the Ouelle to the eastern- 
most sources of the Metjarmette, yet it is along a line extending between those two 
points that the American surveyor protracted his fictitious hills. As the verification 
or disproval of this ridge was a matter of vital importance in the controversy about 
the boundary, we were very careful to examine that part of the country, in order 
that our report might effectually dispose of the matter one way or the other, consis- 
tently with the truth. We therefore, after a careful examination of all that part of 
the country between the mouth of the Mittay wawquam, where that river joins the 
Biver St. John and the eastern sources of the Etchemin Biver, unhesitatingly de- 
clare that the ridge inserted in the American map is entirely fictitious, and that 
there is no foundation in the natural appearance of the country for such an inven- 
tion. Had anything of the kind been there, we must unavoidably have seen it, and 
have crossed it on our way from the mouth of the Mittay wawquam to Lake Etche- 
min, the source of that fictitious ridge, as represented in the American map, lying 
six or seven miles east of the sources of the Mittaywawquam, and about ten miles 
east of Lake Etchemin. And it is singular enough that precisely at the point where 
the pretended ridge crosses the Mittaywawquam, and lor many miles around, the 
country is a long flat swamp, the streams issuing from which have such a sluggish 
course that there is scarcely a perceptible current, or one sufficiently established to 
give visible motion to a feather. Over no part of the country which we traversed 
from the St John to Lake Etchemin does the elevation exceed fifty feet, nor is there 
any visible elevation at any point of the course. It is only west of Lake f^tchemin 
that the highlands claimed by the Americans as the highlands of the Treaty of 1783 
are found* These are visible from a distance of several miles, and are a portion of 
the highlands which we have spoken of at p. 41 as th^ northern bnpiob« 
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No. 27h Extract of the Compendium of the Argament of the Honorable Ward 
Chipman^ Agent of Her Britannic Majesty, before the CommissionerB under 
the 5th Article of the Treaty of Ghent in 182L 

Under the provisions of the 5th Article of the said Treaty of Ghent, to ascertain 
and determine the north-west angle of Nova Scotia, and the north-westernmost 
head of the Connecticut Biver, in conformity with the provisions of the Treaty of 
1783, it is set forth that the British claim places the north-west angle of Nova Scotia 
at or near Mars Hill, a point on the said north line distant about forty miles from 
the source of the St* Croix, and thirty-seven miles south of the River St. John. 

That the first line of the angle being a due north line, the angle is formed by a 
fine running from the north-westernmost head of the Connecticut River, the second 
poijQt in the boundary, along the well-known height of land in that quarter in such a 
manner as to leave the whole of the Androscoggin, Kennebec, and Penobscot falling 
into the Atlantic Ocean within the United States, and the Chaudidre and Du Loup 
emptying into the St Lawrence within Her Majesty's territories until it meets the 
due north line at or near Mars Hill, which is the first highlands intersected by the 
due north line. . 

That this line of boundary along the highlands dividing those rivers fully satisfies 
the words of the Treaty, and corresponds with its obvious spirit and intention, and 
moreover accords with the description of the southern boundary of Quebec origin- 
aDy defflgnated in the Proclamation of 1763, afterwards the Act of Parliament of 
1774. 



On board the "Ringdove," October 26, 1839. 

No. 28. Mr. Featherstonhaugh presents his compliments to Mr. Bouchette, and 
thanks him for the sketch of the Metis county^ which he received. 

Mr. Featherstonhaugh hopes that it will be convenient for Mr. Bouchette to 
transmit to him at an early day the other sketches promised by Mr. Bouchette^ to 
wit. : the point of bifurcation of that chain which comes up through the State of 
Vermont, and as exact a delineation as Mr. Bouchette can giv6 of the separate 
continuity of each subordinate chain, the northern one, which passes by Lake Etche- 
min, and runs parallel with the St. Lawrence (with notes of the locality of the 
separate peaks, and of the extent of places which separate them), and the other^ 
which tends north-easterly from the heads of the Connecticut to those of the 
Chaudiire. 

Mr. Featherstonhaugh is also very desirous of having a copy of Mr. Bouchette's 
map of the heads of the south-west branch of the St. Johns, and the most westerly 
branch of the Penobscot, with the waters of the Mittaywawquam, or Daaquam, as 
it is sometimes called, ^r. Featherstonhaugh possesses the original field-notes of that 
reconnoisance made by directions of Lord Dalhousie. If Mr. Bouchette has visit- 
ed that part of the country a second time, any corrections will probably be noted. 
Mr. Featherstonhaugh will be happy to receive any information from Mr. Bouchette 
connected with the object alluded to in this note, and requests the map and informa- 
tion may be addressed to him at Sir John Harvey*s, Fredericton^ New Brunswick, 
and forwarded firom Quebec not kter than November 4. 



(B,) 
To Joseph Bouchette, Esquire, His Majesty's Surveyor General of Lower Canada, 

&c &C. 
Sir, — That branch of the public service to explore the country between the head 
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of the Metgermette River and tbe point of Mr. Weir's departure Laving devolved 
on me, conformably to the 5th Article of the Instructions of His Excellency the 
Governor in Chiefs dated the 8th March last, conveyed by the Honorable A. W. 
Cochran, Esquire, Civil Secretary, a copy of which is annexed to yours of the 10tb| 
for my better guidance. 

In pursuance thereto I .proceeded to the mouth of the Biver Metgermette, dis- 
charging into the River du Loup, which falls into the Chaudidre, latitude by ob- 
servation 46 ^ 0' 36", and thence did trace up this river and its branches to their 
sources. 

The north-west branch, after traversing a very flat country, is. finally lost at its 
source in a cedar tamarack and spnKc swamp, whence, from the tops of trees can 
be discovered, with the exception of some hills on the south-east and south, between 
two and three miles distance, the same features of country. 

Tlie main branch, until it reaches the Metgermette Hills at about eleven miles 
from its mouth, generally preserves the same character of country as its north- 
westerly branch. Here I diverged northward to the summits of the hills, which 
extend parallel with the general course of the river, and from position A observed 
the bold mountain in a southern direction, as likewise the whole space of country 
south-eastward, lying at the base of several conspicuous heights or peaks, which I 
have since ascertained to be the Guespempsitook Mountains, and on the east also a 
few very distant headlands of great height, bearing in Mars Hill direction (see 
sketch No. 1.) 

I then ascended to position B on the north side of the mountain, and then ob- 
served the whole space of country from N.N.E. half to W.N.W. in a distance of ud- 
wards of fifty miles; the conspicuous objects are the great mountains A, B, C, D, 
the distance and heights of which I ascertained with the utmost care ; the moun- 
tain A, situated at the sources of the Rivers DuSud and Etchemin, appears to have 
considerable heights near it — whereas B, C, and D, are unconnected with any ridge 
or mountains whatsoever, unless a few hills of interior height between B and C. 
There I found I was SOD to 900 feet above the level of a kke, which was subse- 
quently ascertained to be the waters of River -Laiamine, bearing N. 2 ^ 20* E. 
16^ miles distance, lying in a vast plain of level country, stretching from the base 
of the Metgermette Hilb to four or five miles north of the lake, and but few patches 
of hard woodland diversify the general sameness in 'the appearance of the timber — 
for spruce, cedar, tamarack, and balsam, seem to be the prevailing quality in this 
low tract of country. After this survey I returned to the Metgermette. 

This river takes its sources in two lakes, the westerly one, by much the greater, 
is over three-fourths of a mile long, and of very irregular figure. No features about 
it denote a mountainous country, although there is a broken and rugged appearance 
in the dwarf hills that lie in the north-easterly part of it. The inlet of this lake 
takes its source in the same valley with the Penobscot waters formed by these hills 
and Moose Mountains. The height of land C is however observable oetween the 
Metgermette lakes and two small lakes at the head of the west branch of Penobscot 
River, which runs to the south and south-east The principal elevation about the 
head of these rivers is Moose Mountain D, which lies between the east and west 
branches of Penobscot River. From it I observed the great mountains A, B, C, D, 
and likewise the same low flat country I had seen from Metgermette. 

The inlet to the lake of the east branch, which lies at the base of Moose Moun- 
tain, takes its source to the north-west of it in a spruce and cedar swamp, and the 
same description of country as at the source of the north-west branch of Metger- 
mette. FoUowing the height of land on the north-east of the lake, a mountain 
(E G) of nearly equal elevation with Moose Mountain, running east-north-easterly, 
divides the Penobscot waters from those of the River St. John, which rises in a 
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small lake of about two-and-a-half miles circumference; its inlet, coming from ibe 
west, takes its source in the same spruce and cedar swamp with the Penobscot. 

The land on the east, south, and south-east of Lake St. John is mountainous ; 
the mountains F G appear to take a general direction east-north-easterly. To the 
west and south-west an extensive level tract lies open to view the Metgermette 
Hills ; on the north-west and north a cedar and tamarack swamp (savanne) extends 
from the margin of the lake a considerable distance, until it reaches a swell of hard 
woodland (or coteau), which runs parallel with and at about a mile from the Kiver 
St. John, as does also a coteau on the north-east side, but of a bolder aspect thao 
the former. 

I would beg leave here to make an observation relative to the copy of a plan of 
the Commissioners of the boundary line» accompanying your Instructions for my 
guidance. In every respect I have found it to differ with the actual locality of the 
country it would represent, and deviates so widely in r^ect to the situation, man- 
ner and distance at which I expected to find the River St. John, that without the 
great research I made to ascertain whether these were the waters, I must have been 
led into serious error, detrimental to the public service. 

Having found no lands in these parts ^hich divide the waters falling into the 
River St. John from those flowing into the River St. Lawrence that can fairly be 
designated highlands, as those I had hitherto followed is the chain of mountains 
lying at the head of the Penobscot watery, and dividing them from the waters flow- 
ing into the St. Lawrence on the west and on the north-east from the head or source 
of the main River St. John, I reached the lake or head-waters of a branch of the 
St. Johns, where this fact is further confirmed. 

It is about a mile long by one-third wide, and around it are to be seen six or 
•even detached hills, the highest of which (O) lies on the eastern bank of the River 
St. John, while the northern extremity of the coteau before mentioned is observed 
at upwards of two miles to the south-east. 

One prevailing feature of low level country, commonly called ** Savanne** or 
'^ Tamarack'' plains, characterizes the land in its vicinity which it bears out to Lake 
Lafamine, the head-waters of a branch of the south-east arm of that river, which 
falls into the Chaudi&re. The hunters have cut a very good portage road through 
the swamp between the two lakes, the distance being but five hundred and fifty 
yards. 

On the north and north-east side of the lake the land is low and swampy, while 
on the south and south-east the hill approaches its borders to the eastwfu^ ; the 
chain of hiUs (O) on the eastern bank of the River St. John is distinctly observed 
stretching north-easterly. 

There are still no highlands and fewer hills at the source of another branch of the 
St. John, which I traced up from the main river into a cedar, spruce, and tamarack 
swamp, where it is finally lost At half a mile northward of the source a rising 
ground, of about 80 to 100 feet, affords a view of the whole expanse of country 
for several miles round, which is low and swampy, and slopes te the w<est and north- 
west. 

In this distance can be seen southward the Metgermette Hills, on the west the 
settlements on the western bank of the Chaudiire, and northward the mountains 
along the north-east outline of the township of Ware. From this elevation I pene- 
trated into the interior in search of the opposite waters, but travelled in various di- 
rections for several miles to no other effect than to convince me, beyond a question 
of doubt, that there are no highlands dividing the waters of the St. Johns from 
those flowing into the St, Lawrence, but on the reverse, a vast extent of low, fiat 
country, which spreads its characteristic feature to the main River St. Johns, and 
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into which its tribtitary streams take their source^ as do the waters of the Biver 
Lafamine or St. Lawrence* 

The Kiver Wawetemmantetook reaches its source after traversing from its month 
in the Biver St. Johns several of these extensive plains or savannas, wherein it ge- 
nerally spreads into shallow ponds. On approachmg its source the stream divides 
into two brooks, the one taking a direction to the north-east of a rising ground into 
one of these plains of several miles extent, and the other north-westerly into a small 
lake or pond, which forms its source. On the west a rising ground of 70 to. 80 feet 
in height, divides the St» Johns waters from a small brook, the waters of the Biver 
Lafamine running south-westerly. Further to the westward, in a tamarack plain, 
are two small lakes the source of waters of the Biver Daaquano, a great arm of the 
Biver St. John, from which, at about three-quarters of a mile south, in the same 
plain or swamp, lies the fore-mentioned branch of the Biver Lafamine. 

Here there are two considerable branches of the 'Biver St. John divided from a 
branch of the north-east arm of the Biver Lafamine by a few swells of hard wood- 
land, not one hundred feet above the surrounding country, from which I discovered 
the extensive flat land observed from Metgermette. 

The middle branch of the Biver Daaquam takes likewise its source in low tama- 
rack and cedar swamps, with the source of a branch of the Biver Lafamine, whidi 
itself lies in a valley formed by the mountains along the Standon and Ware lines^ 
and the mountain in the seventh mile of the road marked in the field by Mr. Ware, 
D.P.S., in 1825. The north-easterly branch of the Biver Daaquam crosses that 
road line, and heads among the mountains at the north angle of Ware. 

From a conspicuous elevation at the angle K, in the seventh mile of the road, la- 
titude, by observation, 46 ^ 25' 28", I observed a range of very high mountains, 
bearing between south by east to east south-east, distant forty and fifty miles, the 
height of which I determined trigonometrically ; the Bald Mountains, forty-eight 
miles distant, are very distinguisnable, and likewise the Metgermette Hills and 
Moose Mountains to the eastward. A very remarkable mountain, Y, bears S. 
48 ^ 50' E., distant about 42^ miles, and corresponds with Quacumgamook Moun- 
tain, as likewise does another mountain, Z, bearing S. 66 ^ £., about fifty miles 
with Banjahquahen Mountain, which was observed from Moose Mountain. 

This ridge is h^her by some hundred feet than the mountains A, B, C, D, ob- 
served from Metgermette, and from which th^ lands receding northward diminish 
in height in manner of parallel lays of country, which I imagine form the beds of 
the great branches of the Biver St John. Having reached the point of Mr. Ware's 
departure, and thus accomplished the nature and substance of my instructions, I 
determined on taking the Daaquam in my route homeward, and ascend the largest 
branch I might meet nearest its estuary into the Biver St. John, which I supposed 
might correspond with the Biver EseganetsogooL 

Omitting particulars which my journal contains, I*will only notice such parts as 
particularly attracted my attention in the course of my route, which was generally 
north-north-westerly. 

At lake Eseganetsogook I recognised the Mountain C, D, observed from Met- 

fermette, forming the bed of the inlet to the lake, which is here a wide stream. 
' rom the heights the great mountain B, is seen bearing N.N.W., about 800 feet 
above the adjacent country. To the eastward it is connected with a ridge of very 
inferior heights, extending about three or four miles east-north-easterly, to the 
northward of which runs the Biver Eseganet^sogook, coming from the W.S. W., 
thereby nearly enclosing the principal heights or headlands m all this portion of 
country. 

Aflter passing to the northward of the river, the land rises int-o gentle swells, and 
becomes, to the northward of the small branch of that river, quite level, into which 
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some of the waters of the St Johns take their souroe. From an eminence between, 
the river and its branch I observed the mountain B, bearing S.S.K, 500 feet above 
the level of the surrounding country. I did not perceive any material ascoit from 
thence to this plaiu) which^ I venture to say, is from 300 to 400 feet under the level 
of summit of mountain B« 

Extensive savannas or tamarack and cedar swamps cover this plain to the border 
of a remarkable descent, from which is observed a rugged rklge of hills extending 
east-north-easterly, above which, however, is seen tbs Bay St. Paul, the Capes 
Tourment and Maillard, and the settlements on the north shore of the Biver St. 
Lawrence. 

At the foot of this hill a stream or branch of River du Sud runs W.N.W., 
towards a chasm observed on the opposite hills. North of these the country re- 
sumes its level aspect for seven or eight miles, till after passing a small lake and 
branch running to the north-west, the lands become again rugged and broken, as- 
cending for a while the height of land, from whence are observed the nearer settle- 
ments along the St. Lawrence, and the chureh of L' Islet bearing N.N. W. Thence 
the lands descend steeply by several ridges to the Bras St. Nicholas, on which are 
several great falls, one, in particular, I estimated at seventy or eigh^ feet, until it 
reaches the settlements in the level country at the base of the hills.. Having reached 
the settlements of the Parish of L'Islet I returned to Quebec 

All which is most respectfully submitted, this 18th day of May, 1828. 

(Signed,) JOSEPH BOUCHETTE, 

Junior, D.P.S. 



(C.) 

To Joseph Bouchette, Esquire, Surveyor General for the Province of Lower 

Canada, &a &c 

Quebec, April 25, 1828. 

Sir, — I have the honor to acknowledge the receipt of your letter of this day, 
desiring me to give my opinion, for the information of His Majesty's Government, 
on the copies of the plans of the British and American Commissioners, under the 
fifth Article of the Treatv of Ghent, as far as my knowledge of the country in gen- 
eral, and more particularly that part lately by me explored, may enable me to do so. 

After mature and strict examination of these copies, I have the honour to in- 
form you, that within the extent of my knowledge of the country, almost every one 
of the rivers seems to be laid down merely to show that such a river exists about 
such a place, but that there is not the least similarity whatever in their courses ; 
and a number of branches ofrif(ers, as well of those falling into the St. Lawrence as 
of those £Edling into the St. Johns River, are not laid down at all thereon. 

I cannot conceive how it can be possible to form a judgment by such documents, 
as very few of the rivers seem to have been placed on these plans by actual surveys, 
but rather from information and from memory. 

The mountains and hills, also, are there very differently represented from what 
they actually are : so that it is impossible, in doing anything by these plans, to 
avoid falling into the most serious errors. 

I have> &c. 

FREDERICK WYSS, 

Surveyor of Lands. 
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(D.) 

Quebec, April 25, 1828. 
Sir, — I have the honor to acknowledge the receipt of your letter of this day'e 
date, referring me to copies of the plans of the British and American Surveyors, em- 
ployed by the Commissioners, under the fifth Article of the Treaty of Ghent, to 
examine the said plans, and state to you, for the information of His Majesty's Go- 
vernment, whether any and what difference exists in the general features of the 
country, courses of rivers and their sources, by me recently explored. 

I beg leave to state that I have, in conformity with your letter, carefully exam- 
ined the plans of the said Commissioners in your office. The most palpable error 
in the American Commissioners' plan which came within ray knowledge, is a chain 
of mountains which he represents as separating the waters of the St. Lawrence from 
those of the St. John, while, in point of fact, with the exception of a cluster of 
mountains, in which the Biver Etchemin and a branch of the Du Sud take their 
rise, together with an inferior ridge near the line between Standon and Ware the 
waters are not separated by mountains or high lands, but both take their rise in the 
same plain. As regards the courses of rivers and their sources, the most conspicu- 
ous error that I discovered, and which relates to the British as well as to the Amer- 
ican Commissioners' plan, is, that the whole course of the rivers Du Sud and Etche- 
min are so inaccurately laid down as to bear no resemblance to the truth. 

I have, &c^ 

W. WABE, D.P.S. 
Joseph Bouchette, Esquire^ 

Surveyor General, Quebec 



No. 29. Extract from the Eeport of Geological Survey of Canada for the year 
1844, by W. E. Logan, Esquire, Provincial Geologist. 

All these heights given between the two extreme summits are the link» of a chain 
standing on the north side of the longitudinal vaUeys which have been mentioned, 
and while they constitute the most elevated serrated ridge, none of them are much 
more than a mile from the northern base of the whole belt. The five miles which 
compose the remainder of its breadth present summits of more moderate height, and 
one of the most elevated of these which stand conspicuously protruded into the 
gorge on its east side, uid was named the South Mountain, we found to be 2,413 
^t The whole of these, as well as the northern crest, are abrupt on the north 
side, and in general more sloping on the south, in the probable direction of the dip 
of the strata : and these, as indicated by the ridges have a strike which, in this 
part of the range, may be considered, E.N.E. and W.S.W., magnetic. 

From the highest summit we visited, the panorama displayed was of the grandest 
description. In the northern half of the circle, the waters of the St. Lawrence, 
dotted with its ships and fishing boats, spread out to the right and tb the left as far 
as the eye could reach. 

On its northern shore, immediately in front, unaided vision could plainly dis' 
tinguish the lighthouse of the Pointe des Monts some fifty miles off, from which 
the granite hi& rising immediately behind it in the interior, gradually sunk below 
the horizon as they receded from us, following them down the expanding Gulf to 
a point where we thought we could discern the Island of Anticosta, one hundred 
miles away in the mist of the distance, while at our feet were arran^d in parallel 
lines the ndges and valleys of the lower land between us and the nver. To the 
eastward a confusion of mountains and ravines belonging to the Notre Dame range 
filled up several degrees of the circle; and one summit, which exhibited a patch of 
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snow, we supposed might be higher than the point we stood upon. Many of the 
peaks were bare, and as they retired one behind another, and occupied a smaller 
angle in the perspective, it became difficult to distinguish those of the Notre Dame 
from such as appertained to other ranges. Turning southward, a sea of parallel 
undulating ridges occupied the picture, the more distant of which we conceived 
might present a table land, with a few marked points rising in cones and domes ; 
and through one gap, which probably was the valley of some south-flowing riveri 
we distinguished a faint blue horizontal line^ which we fancied might be in New 
Brunswick. Prominent points became still fewer, veering westward, until the hor- 
izon was again interrupted in that direction by a well denned outline of a not very 
distant part of the range from which we looked. 



No. 31. Extracts from theBeport of Alexander Murray, Esquire, Assistant 

Provincial Geologist, addressed to W. E. Logan, Esquire, Provincial Geologist, 

1845. 

On the west side of the Great Cascapedia the unconformable conglomerate again 
makes its appearance. It is seen in a conspicuous hill, in which the strata gradually 
rise from Indian Point, attaining an elevation of 378 feet on Mr. McKay's land. ^ It 
composes not only the hiU, but the flat valley beyond, which holds a very thriving 
settlement upon it, much incommoded by the want of road, and comes out on the 
river higher up. From Indian Point its stretch up the river may be four miles, and 
reaching the base of the mountains which present a flank running for the peak of 
Tracadigash. it skirts the bay up to the dividing line between the tovmsfaips of 
Maria and Carlton, with the breadth of a mile and upwards, though it is not seen 
on the coast, being there covered over from Indian Point with the tertiary deposit. 

No. 32. Judging from the journeys made across the Gasp^ and Bonaventure 
peninsula by the Chat and Cascapedia, and back again by the Metapedia, the moun- 
tain flank alluded to, which continues up the bay as far as my examination ex- 
tended, is the southern boundary of what may be considered a table-land 
extending across to the St. Lawrence, on which the mountains of Notre Dame 
are a conspicuous range of highlands, while the river courses are deep and 
narrow excavations cut out of the block. That part of the flank which reaches 
from the Cascapedia to the peak of Tracadigash, appears to be composed of 
a coarse silicious conglomerate standing in a vertical attitude, and to run south- 
west in the strike of the measures, which present several remarkable preci- 
pices. But between it and the upper or flat calcareous conglomerate in front, 
there stand a few successive isolated trap hills vnth conical summits, occasionally 
half resting on the flank, and the breadth these occupy indicates that the trap range, 
with which they are connected, is of some importance. 

No. 33. From Tracadigash Peak the border of the table-land changes its direc- 
tion, running parallel with the coast a little to the north of west, and m^es a partial 
section obliquely across the measures, exhibiting in succession dark-coloured slates, 
several masses of trap, and finally a a great calcareous deposit, which seems to run 
inland to the north of the silicious conglomerate. It is probable, however, that 
the strike and the mountain flank again coincide further on, for there is trap at 
the root of it associated with limestone beds at Nouvelle Bridge, five miles up from 
its mouth ; and, finally, trap comes upon the Hestigouche on the land of Mr. John 
Adams, at the junction of tne Little River with the main stream, from which stream 
it is separated between the Scanmenacand the Little River, by a maigin of silicious 
conglomerate very like that of Tracadigash, seen in vertical or highly-tilted south- 
dipping strata below Mungo's Brook, at Point La Garde and at Point Bordeau. 
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No. 34* Extract from the Report of Alexandjer Murray, Esquire, Assistant Pro- 
vincial Geologist, addressed to W. E. Logan, Esquue, Provincial Geologist, 

1846. 

The Matan River falls into the St. Lawrence in latitude 48 ® 51' N., lon^tude, 
67 ® 33' W., according to Captain Bayfield's chart, about 60 miles below Bio Is- 
land, and 35 miles above Cape Chat. 

Taking its rise in the country to the North of the Notre Dame Mountains, 
where the uppermost of the three lakes is situated, the main Branch of the Matan 
flows south, cutting a deep gor^e through the range, which is occupied by part of 
the middle and the wholeof the lower lakes, with their connecting stream. It then 
runs westerly, between the southern base of the mountains and an escarpment of 
limestone, to the Trout River branch, which discharges into it a large body of water. 
Thence sweeping around the western extremity of the range, nearly opposite to the 
Tawagadee branch, it afterwards pursues a northerly course to the junction with 
the St. Lawrence. With its tributaries, the river probably drains an area of coun- 
try extending over about 800 square miles. 

No. 35 One of the modt remarkable features of the Gasp£ peninsula is the chain 
of the Notre Dame Mountains. Its western extremity comes to within two miles 
of the eastern bank of the Matan, bearing from the mouth of that river S. 25 ^ E., 
at a distance in a straight line of about 21^ miles. Its breadth does not here ex- 
ceed two miles, while the summit heights are on an average about 2,000 feet above 
the level of the s^ The mountain range runs nearly due East and West magnetic, 
and it increases between the Matan and Ste. Anne in width and elevation, advanc- 
ing eastward. At the Lakes of Matan it occupies a width of four miles, and the 
highest summits are about 2,700 feet, while at the Chat, where this river intersects 
the range at the Old Man and South Mountains, as ascertained the previous season, 
there is a breadth of six miles, the most elevated peaks rising to upwards of 3,500 
feet. From this until striking the Ste. Anne the highest summits on the northern 
crest maintain a pretty uniform elevation, and still bear directly east ; but beyond 
that point the range appears to split, and after the valley of the river takes its upward 
turn South of East, the highest summits on its south side recede from it three or four 
miles, while a range commencing on the north makes rather to the North of East 
for the lake at the nead of Marten River» and appears to run ultimately to Mont 
Louis on the coast. 

No. 36. From the highest point on the south-western extreme we bad a com- 
manding prospect of nearly the whole western range of the mountains, among which 
the lofty summits of Flag-staff Peak and Mount Bayfield, were distinctly recogni- 
sable. The valleys of the upper branches of the Chat and Cascapedia lay to the 
west and south of us: and while many of the mountains of Gasp6and Bonaventure 
were presentQ<d to us on the south-east, the panorama was bounded on the north- 
east by the range separating the waters of the Ste. Anne and Magdalen. From 
the north-eastern station, the same Ste. Anne and Magdalen mountains bounded 
our view eastward, and the sam^ peaks in Gasp6 and Bonaventure were seen south- 
east ; many of the same mountains to the westward ; but northward of west the St. 
Lawrence to its northern shore was spread out, and the valley of the Ste. Anne 
could be traced extensively, while immediately below us, we could here and there 
distinguish its rapid torrent rushing along among the rocky cliffs. 
^ No. 37. The country generally to the north of the great mountain range con- 
sists of a series of ridges running parallel to it and to one another, which decrease 
in elevation as they advance to the westward, and as they approach the shores of 
the St. Lawrence. These ridses are entirely covered with a dense forest consisting 
of balsam, fir, spruce, white, bkck, and yellow birch-trees, white pine, and white 
oedar ; maple, elm, ash, likewise occur, but are comparatively rare. Pine-tiees of 
24 



Digitized by 



Google 



16 Victorlee. Appendix (Z.Z.) A. 1853. 



good size, and many groves of fine spruce occur upon the hills, near the banks of 
the Ste. Anne and Chat> but on the main branch of the Matan such timber, al- 
though not altogether absent, is rare. This is the more to be regretted as it affords 
facilities for driving far superior to any other river on the south coast of this part 
of the St. Lawrence, being easily accessible to the highest of its lakes. 

Except on the flats, and on the low lands near the shores^ the soil appears to be 
of a very light description, and holds out but few inducements for agricultural im- 
provement ; on them the quality is frequently very favorable, an J of this the settle- 
ments at Matan, Ste. Anne, and Cape Chat are examples. South of the mountain 
range, on the Matan, the size and the character of the forest growth indicate a 
better description of soil than on the north ; and the country being less broken or 
mountainous than that to the eastward, might, were it less remotely situated, be 
cleared and cultivated. Hitherto it has been but rarely visited, except by Indians 
or hunters in pursuit of fish or furs. Game abounds through the whole of these 
forests, and the rivers are amply supplied during the summer season with fish and 
water-fowl. The Chat and Ste. Anne abound with the finest description of salmon 
and sea-trout ; but since the erection of the saw-mill, being unable to get over the 
dam, they have entirely disappeared from the waters of the Matan, where they are 
said to have formerly been more numerous than in any other river on the coast* 

Jtiver Sections. 

No. 38. The rivers on the north coast of the peninsula, running for a conside* 
rable portion of their course, directly transverse to the general strike of the stratifi- 
cation, afford the best, if not the only means of obtaining exposed sections of the older 
rocks in the interior ; the whole country, elsewhere, except on the summits of the 
highest mountains, being clothed with a dense forest ; but as even on 'the rivers the 
exposures are but partial, their banks being frequently, for long distances, composed 
of drifted material or overgrown with shrubs and trees, it is a matter of the greatest 
difficulty to establish a regular order of super-position ; and there is to be added to 
the perplexing embarrassment, resulting from the nature of the surface, the usual 
difficulty incident to a geological examination of a highly disturbed and altered 
region. 

No. 39. The character of the range of the Notre Dame Mountains, from the 
Matan to Mount Albert on the St. Anne, exactly corresponds with the description 
given in last year's report of the mountains of the Chat. The color of the rocks is 
invariably more or less green, resembling the green of epidote. In some instances 
they are of a pale-yeDowish green, striped or mottled over with red jaspery patches, 
and are very hard, compact, and silicious. At other times they kre found of an 
olive-green color, as a fibrous splintery slate, and occasionally they possess a charac- 
ter allied to mica shist. Talc and steatite were sometimes observed among loose 
fragments on the surface. Wherever the inclination could be determined, it was 
invariably found to dip to the southward at a very high angle, or to be quite vertical. 



Extracts from the Geographical and Statistical Dictionary, by J. B. McCulloch, 
Esquire. 

Article^ *^ Canada.^ 
No. 40. The aspect of the south shore of the estuary of St. Lawrence, between 
longitude 69 ^ 30' and 72 ^ , though bold and hilly, is not mountainous as on the 
opposite shore ; and the hill ranges are interspersed Mrith valleys and even plains of 
some extent, many of which, from the encouragement afforded, by the contiguous 
markets of the capital, have been brought into very tolerable cultivation. East of 
Eamouraska the country is diversified by more abrupt eminences, while population 
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and culture beeorae more limited ; and in the district of Gaspe, the mountains rise 
into two chains of considerable elevation, enclosing between them a lofty table-land 
or central valley. The most southerly of these chains bounds on its south side the 
valley of the Restigouche and the St, Johns Rivers. The upper part of the basin of 
the St John forms a region at least 600 or 700 feet above the level of the sea, 
covered with forests, lakes, and rivers, and according to Mr. McGregor and other 
authorities, equal in point of fertility to any part of America ; enclosed by moun- 
tain ranges on the north, south, and west, and divided into two nearly equal parts 
by the St. John River, running from west to east. 

Treaty of Amity y 1794. 

Na 4L By Thomas Barclay, David Howell, and Egbert Benson, Commissioners 
appointed in pursuance of the fifth Article of the Treaty of Amity, commerce and 
navigation between His Britannic Majesty and the United States of America, 
finally to decide the question, " What river was truly intended, under the name of 
the river St. Croix, mentioned in the Treaty of Peace between His Majesty and 
the United States of America, and forming a part of the boudary therein described.'^ 

Declaration. 

No. 42. We, the said Commissioners, having been sworn *^ impartially to exa- 
mine and decide the said question according to such evidence as should respectively be 
laid before us on the part of the British Government and of the United States," and 
having heard the evidence which hath been laid before us by the agent of His Majesty 
and the agent of the United States respectively appointed and authorized to manage 
the business on behalf of the respective Governments, have decided, and hereby do 
decide : — The river hereinafter particularly described and mentioned to be the 
river truly intended under the name of the river St. Croix in the said Treaty of 
Peace, and forming a part of the boundary therein described, that is to say, — the 
mouth of the said river is in Passamaquaddy Bay, at a point of land called Ive'a 
Point, about one mile northward from the northern part of St Andrew's Island, 
and in the latitude of 45^ 5' and 5" north, and in the lon^tude of 67 ^ 12' and 
30" west, from the Royal Observatory at Greenwich in Great Britain, and 3 ^ 
50' and 15" east from Howard College in the University of Cambridge, in the 
State of Massachusetts. And the course of the said river up from its source is 
northerly to a point of land called the Devil's Head, thence turning the said point, 
is westerly to where it divides into two streams, the one coming from the westward 
and the other from the northward, having the Indian name Chiputnatecook, or 
Chipnitcook, as the same may be variously spelt, then up the said stream, so coming 
from the northward to its source, which is at a stake near a yellow birch-tree, 
hooped with iron, marked *^ S. T. and J. H., 1797," by Samuel Titcomb and John 
Harris, the surveyors employed to survey the above-mentioned stream coming from 
the northward. And the said river is designated on the map hereunto annexed and 
hereby referred to as further descriptive of it by the letters A, B, C, D, E, F, G, 
H, I, K, and L, the letter A being at its said mouth, and the letter L being at its 
said source. And the course and distance of the said source from the island at the 
confluence of the above-mentioned two streams is as laid down on the said map, 
north 5^ and about 15' west by the magnet; about forty-eight miles and one 
quarter. 

In testimony whereof we have hereunto set our hands and seals at Providence, 
in the State of Rhode Island, the 25th day of October, in the year 1798. 

(Signed,) THOS. BARCLAY, (L.S.) 

DAVID HOWELL, (L.S.) 

Witness. EGBERT BENSON, (L.S.) 

(Signed,) Ed. Winslow, 

Secretary to the Commisssioners. 

A true Copy« (Signed,) Ed. Winslow. 
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No. 43. 

Government House, 

FaEDERicToN, August 4, 1836. 

Sir, — I have the honor to acknowledge the receipt of your letter of the 29th 
nltimo, reporting your arrival at Madawaska, by order of His Excellency the Earl 
of Gosford, for the purpose of examining the depredations reported by me as having 
been committed within the limits of the disputed territory. 

That these depredations have been carried on to a very great extent, I have but 
too much reason to believe, and this I have no doubt you will find to be the caseTin 
the course of your investigation 

To afford you early information on this subject, I have directed J. A. M'Lauchlan, 
Esqijire, the warden of the disputed territory, to join you without delay: he is well 
acquainted with every step already taken in regard to the question under discussion, 
as well as the matter that I now wish particularly to be followed ; and I trust that 
your united exertions will lead to the conviction of all the parties concerned in the 
crime of having daringly and lawlessly cut great quantities of timber on Crown 
Lands, whether in the jurisdiction of Canada or New Brunswick, of course equally 
culpable.' 

Great efforts will, I doubt not, be made by. the parties accused to make it appear 
that a proportion of the said timber was cut on granted lands, but of that you will 
be able to satisfy yourselves by personal inspection on the spot. 

I have, &C., 

(Signed,) ARCH. CAMPBELL, 

Lieutenant Governor. 
J. BoucHSTTB, Esquire, 

Deputy Surveyor General, 
&C. &C. &c 



No. 44. 

Joseph Herbert's, Wednesday, 7 o'clock. Evening. 

Dear Sir, — ^I left the Great Falls this morning, in hopes with meeting you at 
the entrance of the Little Madawaska, or at Trout River; but I find from Captain 
Herbert, who has just come from the latter, that you had left for the upper part of 
the Lake Temisquata, and would not return here again within Sunday or Monday. 

I received letters by the post to-day from the Governor, embracing instructions 
for both of us, and yours 1 now enclose. His Excellency will be at the Great 
Falls to-morrow evening, and I shall have to meet him. His stay there will 
probably be about a day, then he returns to Fredericton ; and Sir John Caldwell and 
myself will be here on Sunday evening, or early on Monday morning. 

I remain, &c., 

JOHN McLAUCHLAN, 

Agent for New Brunswick. 
To JoBBPH Bouchette, Esquirc, 

Deputy Surveyor General, 
Agent on the part of Lower Canada. 
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No. la 

(No. 11.) 

Copy of a despatch from Lieutenant Governor Sir Edmund Head, Baronet, 

to Earl Grey. 

(Reo0iT«d April 2, 1850,^ Answered Jane 27> 1850, No. 198,) 
' GOVERMMEMT H0USE9 

Fredericton, March, 19, 1860. 

My Lord, — Having received from Lord Elgin an extract from a Bepoi-t made by 
a Committee of the Executive Council of Canada, approved by His Excellency the 
Governor General in Council, on the 23rd of July last, together with a copy of a 
Report from the Crown Land Department in Cfanada, relating to the disputed 
boundary of this Province, I took immediate steps for laying the same before my 
Executive Council. 

The Governor General informs me that he intends to forward to your Lordship 
copies of the Minute and Report in question, and I therefore think it necessary to 
trouble your Lordship with a minute of the Executive Council of New Brunswick, 
of which a copy is enclosed. 

The whole of the papers therefore relating to this long-pending dispute will now 
be in the hands of Her Majesty's Government. I will only add, that I myself fully 
concur in the view expressed in this last minute of my Council, and express my 
hope that the question may be speedily settled. 

I have, &c., 

EDMUND HEAD. 
The Right Honorable Earl Grey, 

&C. &C. &C. 



Enclosure in No. 19. 

Read a Copy of an Extract from a Report of a Committee of the Executive 
Council of Canada, approved by His Excellency the Governof General in 
Council, Februarv 23, 1850, reference being also had to the copies of the Report 
of J. H. Price, Esquire of the Crown Land Department of Canada, and to the Ke- 
port of Her Majesty's Commissioners on the boundary between this Province and 
Canada, with the maps and documents appended. 

Resolved on the part of the Executive Council of New Brunswick.-*- 

1. With reference to the arguments in the Report of Mr. Price drawn from the 
old French maps, and from grants by the Crown of France previous to the Pro- 
clamation of 1763. It appears a sufficient answer to all such arguments to cite the 
following extracts from the Report of Her Majesty's Commissioners : — 

^^ It seems proper, in consequence of ar^roents that have been advanced in the 
course of the controversy, to offer the preliminary observation that the object of 
the investigation being to ascertain the boundaries appointed to the Provinces, after 
they came under the dominion of Great Britain : the question is not controlled by 
any previously existing extent of territory or jurisdiction. 

•* Whatever line shall be found substantially to answer the description these doc- 
uments (i. e. the Quebec Act, the Proclamations, and Coinmission of 1763) give of 
the boundaries of the Provinces, must control the legal claims of Canada and New 
Brunswick. Whether a boundary of that character actually existed was a question 
demanding for its solution, exploration and scientific research." 
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This last passage appears to express the real object of appointing the Royal Com- 
mission, and the Council do not believe that the Proclamation of 1763, or the Que- 
bec Act, can be treated as subsidiary to, or dependent upon, the limits assigned to 
seigniories or jurisdictions granted by the Crown of France. 

The Council apprehend that the ^^ spirit" of an English Act of Parliament, or an 
English Proclamation, is in the first place to be sought in the fair and obvious in- 
ference from the words of those documents. • 

2. All the classes of arguments connected with the settlement of the American 
boundary line and the Treaty of 1783 are disposed of, as it appears to the Council^ 
by the Commissioners, who state, — 

^^ As the Treaty was not designed to alter, and had not force to alter, the colonial 
boundaries (which remained to be ascertained after the Treaty by the same distinc- 
tive features as before), if in fact the line of highlands claimed by Great Britain as 
the boundary with the United States was not the ancient Provincial boundary, a 
mistaken assumption on that point could not affect the latter boundary.'' 

It is perfectly clear, that from 1763 to 1783, the Provincial boundary, whatever 
it was, existed by virtue of the Royal Proclamation as confirmed by the Quebec 
Act : what it was could not be affected by a treaty concluded 20 years afterwards, 
with a power not in existence when the boundary was established. Moreover, as 
the Commissioners observe, the very fact that this last Commission was appointed 
by Her Most Gracious Majesty, to explore the territory, and ascertain, if possible, 
the strict legal claims of the two Provinces, is sufficient to prove that Her Majesty's 
Government did not consider the question concluded by the Treaty of 1783, or by 
anything which had taken place under it. 

3. The appointment of the Commissioners was made, as the Council presume, in 
order to obtain, after inspection of the ground, a fair and impartial finding on the 
facts of the case by persons at once competent and unbiassed by any local interest. 
These persons distinctly lay down an essential requisite for fulfilling to the letter 
and the spirit of the Quebec Act and the Proclamation of 1783, viz., that the line 
of highlands to l^e taken as the basis of the northern boundary of New Brunswick 
is to be a line from which the streams flow into the River St. Lawrence. 

It may be observed that this condition expressly negatives the assumption as the 
boundary of any line of highlands south of the river of Restigouche. 

At the same time, this condition is most distinctly laid down in the documents 
which form the groundwork of the legal rights of both Provinces, so distinctly, in- 
deed, that the Council believe it will not admit of being shaken by mere presump- 
tion or inferences from French grants anterior to the exercise of the authority of the 
British Crown. 

The question at issue really is, " In what manner that authority was exercised 
when it came into existence ?" 

Her Majesty's Commissioners have thus returned their finding on the facts, and 
the Council feel perfect confidence in the equity of the decision at which Her Ma- 
jesty will be advised to arrive. 

4. Assuming, therefore, that the essential conditions attaching to the line of high- 
lands have been determined by* Her Majesty's, Commissioners, it remains only to 
advert to the conventional lines proposed respectively by Her Majesty's Commis- 
sioners and by the Canadian Crown Land Office. With regard to the former, the 
Executive Council of New Brunswick have already expressed their belief that it 
would readily be acceded to by the Legislature of this Province, although, accofding 
to the views of the Commissioners, it involves the cession by New Bruns^-ick of a 
considerable portion of territory. 
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With regard to the line now proposed in Mr. Price's Report, the Executivo 
Council can only say that it would cut off the whole right bank of the Mada- 
waska River ; and by a line run north-eaat to the Petam-Kedgewick, would more- 
over cede a large tract on the left bank of the former river, to which New Bruns- 
wick, according to the Commissioners' Report, and the fair construction of the 
Quebec Act and Royal Proclamation, has an undoubted legal claim. Over both of 
these tracts, too. New Brunswick has exercised jurisdiction since the year 1783. 

It is difficult to see what sort of compensation this latter proposition offers for the 
cession of the rights implied by the necessity of adopting as the basis of the boundary 
a watershed of which the northern slope descends to the St Lawrence. 

There is of course no tribunal before which the legal rights of these Provinces 
can be litigated except that of Her Most Gracious Majesty, by whose express com- 
mands the evidence has oeen now collected, and in whose hands the Executive 
Council of New Brunswick are contented to leave the care of their own Province, 
with perfect confidence in the justice of Her Majesty's decision. 

That a copy of this minute be transmitted by the Lieutenant Governor to Her 
Majesty's Secretary of State for the Colonies, and to His Excellency the Governor 
GeneraL 



No. 20. 

(No. 483.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, April 11, 1850. 
My Lord, — I have the honor to acknowledge the receipt of your Despatch, No. 
159, of the 9th March, transmitting the copy of an approved Minute of jour Exe- 
cutive Council on the report made to Your Lordship by the Commissioner of 
Crown Lands in Canada, commenting on that made by the Commissioners appoint- 
ed bv Her Majesty's Government to inquire into the respective claims of Canada 
and Kew Brunswick, to the territory awarded to Great Britain in the Treaty of 
Washington. 

The papers with which Your Lordship has now furnished me on this important 
subject, will not fail to receive the early and serious consideration of Her Majesty's 
Government ; but, adverting to the closing observation in the Minute of Council^ 
I must express my opinion that, in the present state of the question, it would be 
highly inexpedient to bring the difference entertained between the two Provinces 
under discussion in the Canadian Legislature. 

I have, &C.. 

('Signed,) GREY. 
The Earl of Elotn and Kincardine, 
&c &c. &c. 
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No. 2L 

(No- 198.) 

Copy of a Despatch from Earl Grey* to Lieutenant Goyemor Sir 
Edmund Head, Baronet. 

Downing Street, June 27, 1850. 
Sir, — ^I have now to acknowledge your Despatch, No. 11, of March 19th last, on 
the subject of the dbputed boundary between Canada and New Brunswick. 

2. I greatly regret the delays which have impeded the settlement of this question, 
feeling very strongly the force of the observations which you have from time to time 
addressed to me on the partial inconveniences which result to New Brunswick from 
its present undecided state. 

3. But, notwithstanding the importance of these considerations, I have been 
anxious to make every effort for the final armngement of the dispute by mutual 
accommodation, rather than by the positive interference of Her Majesty's Govern- 
ment; and I now transmit to you the copy of a Despatch which I have addressed by 
the same mail to Lord Elgin, containing the outlines of a proposal which I trust 
may still lead to this result. 

You will, therefore, on receipt of this Despatch, proceed to place yourself in com- 
munication with Lord Elgin on this subject, unless you consider it indispensable to 
make any previous observations direct to myself. If it appear to Lord Elgin and 
to yourself that your personally conferring with him upon this subject would facili- 
tate an adjustment of the question at issue between the two Provinces, you will 
consider yourself as authorized to proceed to Toronto for that purpose; and. should 
you do so it will probably be convenient that you should be accompanied by one of 
the members of your Executive Council to assist you in the discussions that may 
take place. 

I have, &c., 

(Signed,) GREY. 
Lieutenant Governor Sir Edmund Head, Baronet, 
&C. &c. &C. 
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No. 1. 

Copy of a Despatch from Governor General the Earl of Elgin and 
Kincardine, to Lieutenant Governor Sir Edmund Head, Baronet. 

Government House, 

Toronto^ 2nd March, 1850. 
Sir, — I have the honor to transmit herewith for Your Excellency's information, 
the copy of a Minute of the Executive Council of this Province, and of a Report 
of the Commissioner of Crown Lands, in reference to the Report drawn up by the 
Commissioners appointed by Her Majesty to investigate and report upon the dif- 
ferences existing between Canada and New Brunswick in relation to tne territory 
which, since the Treaty of Washington, has been in dispute between these Provinces. 
2. I propose to send a copy of this Minute and Report, by the first opportunity, 
to Her Majesty's Secretary of State for the Colonies. 
I have, &C.9 

(Signed,) ELGIN and KINCARDINE. 
His Excellency Sir Edbiund Heap, Baronet 
&C.9 &C.9 &a 



Note. — [^^ enclosures of the preceding Despatch are copies of the same as those 
enclosed to Earl Grey in Despatch No. 18, of the Appendix referred to in the^si 
Schedule.'] , 



No. 2, 

Copy of a Despatch from Lieutenant Governor Sir Edmund Head, Baronet, 
to Governor General the Earl of Elgin and Kincardine. 

Government House, 

Fredericton, New Brunswick, 21st March, 1850. 
My Lord, — I have the honor to acknowledge Your Excellency's letter of the 
2nd March, inclosing copies of a Minute of the Executive Council of Canada, to- 

f ether with a copy of a Report of Mr. J. H. Price, on the subject of the Disputed 
boundary between Canada and this Province. 

I have lost no time in bringing these papers before my Executive Council, and I 
now enclose, for Your Excellencies information, a copy of a Minute on this subject, 
of which a copy has also been forwarded to Earl Grey. 

I have, &c. 

(Signed,) EDMUND HEAD. 
His Excellency, 

The Earl of Elgin and Eincardinb, 

Governor General, &c, &c., &o. 



NoTfi. — [ The Enclosure of the preceding Despatch is copy of the same as that enclosed 
to Earl Greyy in Despatch No. 19 of the Appendix referred to in the first Schedule.'] 
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No. 3. 

Copy of a Despatch from Lieutenant Governor Sir 'Edmund Head, Bar* 
onef^ to Governor General the Earl of Elgin and Kincardine. 

CK>ysRNMBNT House, 

Fredericton, August 2nd» 1850. 

My Lord, — I have received from Her Majesty- s Secretary of State for the Co- 
lonieS) the Copy of a Despatch dated the 27th of June, and addressed to Your Ex- 
cellency, with reference to the Disputed Boundary between the Provinces of New 
Brunswick and Canada. 

In a Despatch to myself of the same date, Earl Grey intimates that it may 

Cibly be expedient for me to have an opportunity of conferring with Your Excel- 
y on the pr(^osed arbitration, and he conveys to me permission to proceed to 
Toronto for this purpose, if such a course should appear desirable. 

I see some difficulties in connection with the course suggested by Her Majesty's 
Government, and I think that an opportunity of a personal interview with Your 
Excdlency, accompanied as I should be, by a member of my Executive Council, 
might materially conduce to a more speedy settlement of the question. 

It is especially difficult to determine what class of persons can properly be selected 
as Arbitrators ia these Colonies ; unless such Arbitrators are free from all suspicion 
of partiality, their decision would in fact be treated as that of the one umpire select- 
ed by themselves. 

Another point to be considered may be, whether such arbitrators would have to 
decide in any wa^ on the appropriation of the money arising from timber cut on 
the disputed temtory. 

Should Your Excellency deem it expedient that I should have the honor of dis- 
cussing these matters personally with yourself, 1 shall be in readiness to start for 
Toronto, with as little delay as possible, on receiving an intimation of your views 
on the subject. 

I have, &c, 

(Signed,) EDMUND HEAD. 
His Excellency 
The Earl of Elgin and Ejncabdine, K.T. 
&c., &C., &c. 



No. 4. 

Copy of a Despatch from Governor General the Earl of Elgin and Kin- 
cardine, to Lieutenant Governor Sir Edmund Head, Baronet. 

GOVEBNMENT HOUBE, 

Toronto, 11th August, 1850, 
Sir, — ^I have received your Despatch of the 2nd August, and beg to state in reply, 

that I consider that it would be very advisable that i should have the advantage of 

a personal interview with Your Excellency on the subject of the Boundary between 

Canada and New Brunswick. 
I have made arrangements for visiting Lakes Huron and Superior at this season, 

which will necessarity detain me at a dbtance from Toronto for some weeks. 
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Should it not however be too late in the year, it would give me much pleasure to 
receive you here on or about the 20th of next month. 

I have^ &c.y 

(Signed,) ELGIN and KINCARDINE. 
His Excellency Sir Edmund Head, Baronet, 
&a| &C., &C. 



No. 5. 

Copy of a Despatch from Governor General the Earl of Elgin and Kin- 
cardine, to Lieutenant Governor Sir Edmund Head, Baronet. 

Government House, 

Toronto, 1st October, 1850. 
Sir, — "With reference to the conference which I had vesterday with Your Excel- . 
lency on the subject of the arbitration proposed by Earl Grey for the settlement of 
the question of Boundary between the Provinces of Canada and New Brunswick, 
I huve the honor to transmit herewith the copy of a Minute of the Executive 
Council of this Province, which will, I trust, be satisfactory to you. 

I have, &c., 
• (Signed,) ELGIN and KINCARDINE. 
His Excellency Sir Edmund Head, Baronet, 
i&c, &C., &a 



Note. — [Z%e enclosure of the preceding Despatch is ct^y of&je same as that en^ 
closed to Earl Grey in Despatch No. 2, qfths first SchedvJe.'\ 



No. 6. 

Copy of a Despatch from Lieutenant Governor Sir Edmund Head, Bar- 
onet, to Governor General the Earl of Elgin and Kincardine. 

Toronto, Ist October, 1850. 
My Lord, — I have the honor to acknowledge your Lordship's letter of this day, 
with its enclosure. 

Acting on behalf of the Government of New Brunswick, I beg to express my 
assent to the terms laid down in the Minute of Council transmitted by x our Ex- 
cellency. 

I have, &C., 

(Signed,) EDMUND HEAD. 
The Bight Honorable 

The Earl of Elgin and Kincardine, 

&C., &C., &C. 
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No. 7. 

Copy of a Despatch from Lieutenant Governor Sir Edmund Head, Bar- 
onet, to Governor General the Earl of Elgin and Kincardine. 

Government House, 

Fredericton, N.B., October 23rd, 1850, 
My Lord, — I have the honor to inform Your Excellency, that I have this day for- 
mally approved in Council the terms agreed to by myself at Toronto, and embodied 
in the Minute of the Canadian Council of the 30th of September last. 

I have also, with the assent of my Council, nominated as Arbitrator on behajf of 
New Brunswick, Travers Twiss, D.C.L., and in the event of his declining the ap- 
pointment, Robert Fillmore, D.C.L. Both these Gentlemen are, as your Lordship 
Knows, Civilians practising in Doctors Commons. 

The object of naming two is merely to prevent delay in case the first refuse. 
I shall forward a copy of this Minute to the Secretary of State for the Colonies by 
the next mail 

I have, &c., 

(Signed,) EDMUND HEAD. 
His Excellency, 

The Governor General, 

&G,, &c., &C. ' 



No. a 

Copy of a Despatch from Governor General the Earl of Elgin and Kin- 
cardine, to Lieutenant Governor Sir Edmund Head, Baronet. 

Government House, 

Toronto, 7th November, 1850. 

Sir, — I have the honor to acknowledge the receipt of Your Excellency's Despatch 
of the 23rd ultimo, and at the same time to transmit the Copy of an approved Min- 
ute of the Executive Council of this Province, covering sundry Reports of the Com- 
missioner of Crown Lands on the subject of the disputed territory between Canada 
and New Brunswick. 

2. I have forwarded copies of these documents to Her Majesty's Principal Se- 
cretary of State for the Colonies, and in accordance with the recommendation of the 
Council, applied to His Lordship to request Thomas Falconer, Esquire, to act as 
Arbitrator on behalf of this Province. 

I have, &c., . 

(Signed,) ELGIN and KINCARDINE. 

His Excellency Sir Edmund He4d, Baronet, 
&c, &C., &c 



Note. — [^TTie enclosures of the preceding Despatch are copies of the same <u those 
enclosed to Earl Grey^ in Despatch No. 4, of the first Schedule.'} 
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No. 9. 

(No. 621.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, 14th July, 1851. 
My Lord, — With reference to my Despatch of 25th June last, No. 611, enclosing 
the award of the two arbitrators on the boundary question between Canada and 
New Brunswick, I have now to inform you that Doctor Lushington, the third ar- 
bitrator appointed, having declined to accept any remuneration in respect of the 
services which he has now rendered the twp Provinces, I have fixed the payment 
to be made to Dock>r Twiss and Mr. ip'alconer, at £200 each, according to the 
power reserved to me in the terms of arbitration, having had regard both to the 
importance of the dut^ performed by them, and the amount of labor and time which 
they have devoted to its execution* 

If (as I understand to be the case) the funds arising from the disputed territory 
are at present placed at your disposal jointly with Sir Edmund Head, for the pur- 
poses of the arbitration, you will probably be able to remit the sum of £200 to me 
at onpe, to be applied to this payment. 

I transmit herewith the Papers on this subject, which have been before both 
Houses of Parliament, and of a Bill which I have introduced ^to the House of 
Lords for the purpose of carrying the award into effect. 

I have, &c., 

(Signed,) GREY. 

The Bight Honorable 

The Earl of ELom and Kincardine, 
&c., &c., &C. 



No. 10. 

(No. 99.) 

Copy of a Despatch from Governor General the Earl of Elgin and Kin- 
cardine, to Earl Grey. 

Government House, 

Toronto, 8 th August, 1851. 
My Lord, — With reference to your Lordship's Despatch No. 621, of the 14th 
July, I have the honor to transmit herewith, the first of a Bill of Exchange, payable 
to the order of Mr. Falconer, for the sum of £200. 

I have, &c., 

(Signed,) ELGIN and KINCARDINE. 
The Bight Honorable Earl Grey, 

&C., &C., &C. 
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No. 1 1. 

(No. 633.) 

Copy of a Despatch from Earl Grey to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street 8th August, 1851. 

My Lord, — I transmit to your Lordship an Act for the settlement of the Boun- 
daries between the Proyinces of Canada and New Brunswick, which has received 
Her Majesty's assent 

As this Act is founded on the reference, by both Provinces, of this long^pending 
question to Arbitrators appointed by themsdves, and as the steps of the Arbitra- 
tion have already been maae known to your Lordship, it appears unnecessary to 
enter into further details respecting it. 

The power given me in the first Section I propose to exercise by authorizing your- 
self^ widi the advice of your Council, to nominate a Commissioner and giving a simi- 
lar authority to Sir E. Head, on the part of New Brunswick ; J shall myself nomi- 
nate a third, who will probably be an officer of Her Majesty's Military Service. 

You will> therefore, communicate with Sir E. Head on the subject, and repent the 
result to me with as litttle delay as you may find practicable. 

I have, &c, 

(Signed,) GREY. 
The Bight Honorable the Earl of Elgin, 

&C.| &C., &c. 



Enclosure in No. 11. 
Anno Decimo Quaeto & Decimo Quinto ViCTOsiiB Bbginjb. 

CAP. LXin. 

An Act for the Settlement of the Boundaries between the Provinces of 

Canada and New Brunswick. 

[7th August, 1851.] 
TI7HEBEAS, certain disputes have existed respecting the boundary line between 
V ^ the Provinces of Canada and New Brunswu»: in North America ; and pending 
such disputes certtun funds have arisen from the disputed territory, and have been 
received by the Governments of such Provinces respectively : And whereas, with a 
view to the settlement of such disputes, the Governor General of Canada and the 
Lieutenant Governor of New Brunswick, .by the advice of their respective Coun- 
cils, agreed that the matter in dispute should be referred to arbitrators, who should 
be directed to report to Her Majesty's Government, and that such Governor Ge- 
neral and Lieutenant Governor should each name an arbitrator on behalf of the said 
respective Provinces, and that such arbitrators should name a third arbitrator, the 
award to be made by the three arbitrators or any two of them ; and it was also 
agreed by such Governor General and Lieutenant Governor, with the advice afore- 
said, that the net proceeds of the funds in the hands of the said Governments arising 
from the disputed territory should be applied, first, to defray the Expenses of the 
arbitration, second, to defray the necessary expenses of running the (boundary) line 
as settled, (in case such funds should prove insufficient, the expenses to be borne 
equally by the respective Governments,) and, third, the balance of such funds to 
the improvement of the land and water communication between the Great Falls of 
the St. John and the St. Lawrence ; And whereas, in pursuance of the agreement 
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in this behalf, the Governor General of Canada nam^ Thomas Falconer, Esquire, 
to be one of the said arbitrators, and the Lieutenant Governor of New Brunswick 
named Travers Twiss, Doctor of Laws, to be another of the said arbitrators, imd 
the said Thomas Falconer and Travers Twiss named the Right Honorable Stephen 
Lushiogton, Judge of the Admiralty Court, to act as the third arbitrator : And 
whereas on the seventeenth day of April, one thousand eight hundred and fifty-one 
the said Stephen Lushington and Travers Twiss made an award concerning the 
said boundary, and transmitted the same, together with a plan therein referred to, 
to the Right Honorable Earl Grey, one of Her Majesty's Principal Secretaries of 
State, and such award is in the following terms : — 

** That New Brunswick shall be bounded on the west by the boundary of the 
^^ United States, as traced by the Commissioners of boundary under the Treaty of 
** Washington, daftd August, 1842, from the source of the St Croix to a point near 
<< the outlet of Lake Pech-la-wee-kaa-co-nies or Lake Beau, marked A in the ac- 
'* companying copy of a part of plan seventeen of the survey of the boundary under 
^* the above Treaty ; thence by a straight line connecting that point with another 
^' point, to be determined at the distance of one mile due south from the southem- 
** most point of Lon^ Lake ; thence by a straight line drawn to the southernmost 
^* point of the Fiefs Madawaska and the Temiscouata, and along the south-eastern 
^* boundary of those Fiefs to the south-east angle of the same ; thence by a meri- 
'' dional line northwards till it meets a line running east and west, and tangent to 
** the height of land dividing the waters flowing into the Riv^ Rimouski from 
** those tributary to the St. John ; thence along this tangent line eastward until it 
** meets another meridional line tangent to the height of land dividing waters flow- 
*' ing into the River Rimouski from those flowing into the Restigouche River; 
'^ thence along the Meridional line the forty-eighth parallel of latitude ; thence 
^' along that parallel to the Mistouche River ; and thence down the centre of the 
'^ stream of tnat River to the Restigouche ; thence down the centre of the stream 
** of the Restigouche to its mouth in the Bay of Chaleurs ; and thence through the 
*^ middle of that Bay to the Gulf of the St Lawrence; the islands in the said 
*^ Rivers Mistouche and Restigouche to the mouth of the latter river at Dalhousie 
^* being given to New Brunswick :"• And whereas it is expedient that the said boun- 
dary should be settled in conformity with the said award : No#, therefore, be it 
enacted, by the Queen's most Eifcellent Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as follows : — 

L New Brunswick shall be bounded as in the said award mentioned ; and it shall 
be* lawful for one of Her Majesty's Principal Secretaries of State to appoint such 
person or persons as he may think fit to ascertain, define, and mark the boundary 
fine between the said Province of New Brunswick and the said Province of Canada, 
according to the intent of the said award. 

11. The net Proceeds of the Funds in the hands of the local Goveniments of the 
•aid Provinces of Canada and New Brunswick respectively arising from the terri- 
tory heretofore in dispute between such Provinces shall be applied according to the 
« terms herein-before mentioned of the said agreement concerning the same. 
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V No* 12. 

(No. 641.) 

Copy of a Despatch from Earl Grey, to Governor General the Earl of 

Elgin and Kincardine. 

Downing Street, 10th September, 1851. 
My Lord, — I have the honor to acknowledge the receipt of Your Lordship's 
Despatch, Na 99, of the 8th of August, and to acquaint you that I have caused the 
Bill of Exchange for £200 enclosed therein^ to be remitted to Mr. Falconer. 

I have, &c., 

(Signed,) GREY. 

His Excellency the Bight Honorable 

. The Earl of Elqv? and Ejncaiu>ine, K.T. 
&c., &c., &0. 

- ' 

No. la 

(No. 677.) 

Copy of a Despatch from Earl Grey, to Governor General the Earl of 

Elgin and Kincardine, 

DowNiNO Street, 14th January, 1852. 
My Lord, — Sir Edmund Head having reported that the Honorable A. E. Bots- 
ford, a Member, of the Legislative Council of New Brunswick, has been appointed 
a Commissioner for running the Boundary Line between that Province and Canada, 
I have to call Your Lordship's attention to my Despatch, No. 633, of the 8th of 
August last, and to request that you will inform me what steps have been taken for 
making a similar appointment on the part of the Canadian Government. 

I have> &c., 

(Signed,) GEEY. 

The Bight HonorAle Earl of ELom, 

&c., &C., &c. * 

No. 14. 

rNo. 11.) 

Copy of a Despatch from Governor General the Earl of Elgin and Kin- 
cardine, to Earl Grey. 

Government House, 

Quebec, 17th February, 1852. 

My Lord, — In reply to your Lordship's Despatch, No. 677, of the 14th January, 
I have the honor to state, that I have appointed Joseph Bouchette, Esquire, to be 
Commissioner for running the boundary line between this Province and New 
Brunswick, on the part of the Canadian Government 

I have, &c., 

(Signed,; ELGIN and KINCARDINE- 

The Eight Honorable Earl Grey, . 

&c., &c, &c. //^^ 
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